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THE 


IHE Authors whoin I have 
attempted to abridge have 
ever been univerſally ad. 
© 0 mired: The one, for bis 
great Perſpicuity, and unconteſted 
Authority; the other, for his tuff 
nite Variety of curious and uſeful 
Learning: So that I cannot doubt 
but my Endeavours would be in ſome 
Menſure acceptable, if I could any 
May contribute to the better Remem- 
bring, or eaſier Underſtanding, of 
what all who ſtudy our Laws deſire 
to be perfett Maſters. | 
It has been a great Diſcourage- 
ment to the Study of the Law, that 
thoſe Authors, which are generally 
recommended to be firſt read, are in 
many Parts ſo w di cult, that it 
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The PREFACE. 
is ſcarce poſſible to underſtand them, 
without a previous Knowledge of 
thoſe common Grounds, which great 
Men are apt to think beneath the 
Dignity of their IPritings to take 
Notice of. This I fear has cauſed 
many to forſake their Studies with 
an Averſwon to the Law itſelf, and 
a miſconceiv'd Opinion, that gene- 
rally it is not to be reconciled, with 
the natural Notions of Right and. 
tom and that moſt of its Di- 
ſtinctious conſiſt rather in the empty 
Chicanery of Words, than in any real 
Difference in the Nature of Things. 
I have therefore, for the greater Eaſe 
of Beginners, endeavoured to explain 
many of thoſe Caſes which uſually 
appear moſt intricate at firſt Read- 
ing; and tho I am ſenſible that many 
of my Explications will ſeem trifling 
and obvious to thoſe who have made 
any Progreſs in their Studies, yet if 
they may any May prove ufetul to 
them for whoſe Benefit alone they 
were deſigu d, I hope they will not be 


condemned as wholly unſerviceable to 
the Publick. 


Many 


The PREFACE. 
Many alſo have been diſcouraged 
from laying the Foundation of their 
Studies in thoſe excellent Baoks, ho- 
cauſe great Part of them is not Law 
hey cannot eafaly 


at this Day; aud : 
perſwade themſelves to read ſo much 
abftruſe and obſolete Learning, with 
that Attention which is neceſſary to 
the perfeet Underſtanding of it. But 
whoever conſiders how great a Cohe- 
rence there is between thea ſeveral 
Parts of the Law, and how much 
the Reaſon of one Caſe opens and 
depends upon that of another, will, 
I preſulie, be far from thinking any 
w the old Learning uſeleſs, which 
evi ll ſo much conduce to the perfect 
Underftanding of the Modern. I 
could by no Means therefore think 
it proper to leave out any Point of 
Law, merely for its being diſuſed ; 
but that young Students may know 
what is now in Uſe, I have ſhewed 
in what Caſes the Lat has been 
alter d by Parliament, or my Lord 
Coke has been contradifted by Mo- 
dern Reſolutions. 


T have 


The-PREFACE. 
T have taken Care to have all my 
own Additions printed in a particu-} 
lar Character; ſo that I hope IT ſhall | 
not be cenſured for having blended | 
them with what depends on the Au- 
thority of theſs incomparable Au. 
thors; ſiuce no one can be in Dan- 
ger of being led into any Miſtake 
thereby. 
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Of FEE-SIMPLE. 


Enant in Fee-fimple is he, who 
hath Lands or Tenements to hold 
* to him and his Heirs for ever. 


The Word Tenere, from which 

Tenant is derived, ſometimes fignifies to 
ave the Eſtate of the Land, as Non Tenet 
pleaded by the Tenant to a Precipe, ſigni- 
fies that he has not the Freehold of the Land 
in Queſtion: Sometimes it ſignifies to hold 
Land by ſome Service: Sometimes it fig- 
nifies to be bound, as Teneri & firmiter ob- 
gari in a Bond, Er. 
Feodum idem eſt quod hereditas, and ſigni- 
fics that Land belongs toa Man and his Heirs, 
Sometimes Land, as holden of a Lord by 


» Wome Service, is called his Fee; as when Te- 


nant in Avowry pleads extra feodum, Ec. 
this ſignifies that the Land is not holden of 
the Avowant, but none 00 plead this, — 

els 


2 Of Fee-ſumple. 


leſs he takes the Tenancy upon him, for it 
| is unreaſonable, that the Lord's Title to 
| the Seigniory ſhould be diſputed by one who 
has nothing to do with the Tenancy. 
Simple idem ct quod Legitimum vel Pu- 
m, therefore a Fee conditional, or quali- 
; Hed, are not properly Fees-fimple. | 
. Hereditaments are either Real, as Lands 
| and Tenements; or Perſonal, as Annuity; ſl 
— mix'd as Dignity of Earl, &c. of ſuch a 
ace. y 
Some can take a Fee only for the Benefit In 
Con. of others, as an (a) Infidel or Alien, who ! 
cannot hold any Freehold, and if they make I. 
ſuch Purchaſe, the K. on Office found ſhall 
have it, if they die, the Law caſts their c- 
Eſtate on him without Office, for the Free- tc 
Hold cannot be in Abetance ; nor can an Alien u 
take a Leaſe Y. of Land, but if he be a Mer- 
.chant amy, he may take Leaſe Y. of a Houſe C 
for his Habitation, for he cannot carry on his Hi 
Merchandize without it; but if he dies or Wt 
leaves the Realm, K. ſhall have it: If K. e. 
makes him a Denizen, he may Purchaſe, 
and his Iſſue born after his Denization ſhall Na. 
inherit ; if he dies without ſuch, the Land u. 
Mall eſcheat to the Lord. | dot 
The Purchaſe of one attainted of Trea- er 
ſion or Felony goes to the King, the Pur- Wit 
chaſe of one guilty of Felony, and after- \ 
awards attainted, ſhall eſcheat to the Lord; 
For in the firſt Caſe the Purchaſer was dead ar 
iu Law when he purchaſed, not ſo inthe other, ſy. 
If any Corporation civil or religious pur- H. 
chaſe Land without Licence, by the Statute rei 
of Mortmain the next Lord may enter "_ b; 
119 6 ine 


Of Fee-ſtmple. 


it the firſt Year after the Purchaſe, in his De- 
to fault the next Meſre Lord within the next 
„% half Year may enter, and fo ſhall all the 
Meſnes in their Turns; in Default of all, 
Py BK. ſhall have it for ever. By a favourable 
ali- Conſtruction, K. ſhall preſently ſeize In- 
heritances, which lie not in Tenure. An 
nds Annuity, becauſe it is Perſonal, is not Mort- 
ty; main. 
nai One when at full Age may perfect, or 
without Cauſe alledged, waive a Purchaſe 
efit made by him within Age; ſo may his 
ho Heir, if he dies without agreeing at full 
ike Age. 
all Non compos making a Purchaſe, and re- 
cir covering his Memory, can't waive it; agree 
ee- Ito it he may, if he doth not, his Heir may 
ien waive it. f 
Abbot purchaſing without Conſent of his 


ex- 

uſe Covent, cannot walzo it ur au; not can 
his Inis Succeſſor, unleſs it was to the Prejudice 
or pf the Church, as if too great Rent were 
K. Feſerved, Oc. 


aſe, A Wife can take no Eſtate from her Huſ- *. . 


and, ' but ſhe may take from a Stranger, 
ut the Husband may deveſt it; if he doth 
bot, the Wife after his Death may waive or 
erfeft it; ſo may her Heir, if ſhe die 
ithout doing either. _ 
Whoever takes a Fee, muſt either take it 
i his natural Capacity, or in a politick 
apacity 5 therefore, tho' anciently a rant 
the Lord to his Commoners, that their 
ay leading to their Waſte ſhould not be 
reightned, or a Grart to a Lord, & homi- 
bus ſuis ram liberis quam nativis, or Pur- 
B 2 chafo 


{a) Kell. 
£2. 


/ Fee-ſample. 
chaſe of Land by Pariſhioners or Inhabi- 


tants, or Church-Wardens, or probi homine: 
ae Dale, were holden to be good ; yet the 
Law is otherwiſe now. But Church-war- 
dens and Pariſhioners may purchaſe Goods, 
for they are a ſpecial (a) Corporation fot 
this Purpoſe. - 

Wife of J. F. Earl of F. Dean of D. Oc. 
may take by. ſuch Name, and the Purchaſe 
will be good, tho' the Chriſtian Name be 
miſtaken for there can be no Doubt who i 
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cæneant by ſuch Name, & utile per inutile non 
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" uſed. Primogeniins filius, omnes liberi au 


Reputation, may purchaſe by it, and a 


vitiatur. But in pleading, the proper Name 
muſt be ſhewn. Nor is it ſafe in pleading 
to tranſlate Surnames, as to call one named 
Milliamſon filins Will's, for tho our Chriſtias 
Names <eere for the moſt part known to the 
Romans, and we know how they would have 
called one of ſuch a Name in Latin, it is other. 
£viſe of Surnames. Name of Confirmation, | 
different from that of Baptiſm, ought to be 


nin > be * — 
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heredes J. S. are good Names of Purchaſe. 

No Limitation whatſoever to a Baſtare 
before he is born can give him an Eſtate 
tho' the Words are to the Iflue of J. 5 
begotten of J. N. Legitimate or Illegiti 
mate. So that tho' he afterwards become 
Baſtard Eigne, yet is he not helped. 

But a Baſtard having gained a Name b. 


other lawful Subjects, tho' Ideots, Lepers 
ec. except Monſters, and Men of ws, 
profefled of ſome Order. An Hermaphre 
dite may purchaſe according to the Sex that 


prevails. 
pre vai 15 


Of Fee-{ample. 
The Grant of an Office by King or Sub- 


jet, concerning the Adminiſtration, Pro- 
ceeding or execution of Juſtice, or _ 
Revenue to one unſkilful, is void, for the 
Publick is injured by it. Nor is a judicial 
Office grantable in Reverfion, for tho the 
Grantee be never ſo fit at the Time of the 
Grant, he may become unfit when it takes 
Hect. Nor can the Stewardſhip of a Ma- 
nor be granted to an Infant. 

K. may be ſaid to be ſeized of an Office 
(tho he can't be an Officer) in reſpect of his 
Power to grant it to another, 

By 27 El. 4. A Purchaſer for good Con- 


fideration ſhall avoid all former fraudulent 


Conveyances. One having a good Leaſe for - 


ſixty Years, forged one for ninety Years, 
MW and fold the forged Leaſe, and all his Inte- 
reſt in the Land to J. S. this is no Purchaſe 
of the true Leaſe within that Statute, 7. e. for 
valuable Confideration, for F. S. knew not 
of it, nor contracted for it, 10r <was it at all 
conſidered in the Bargain. | 
Terra, derived a Terendo, ſtrictiy ſigniſies 
arable Land onlv, but in a legal Senſe it 
comprehends all Sorts of Ground. Land 
built is moſt worthy, and ſhall be firſt de- 
manded in a Præcite; for Things are re- 
ported in Law as they are more or leſs uſe- 
ul to Man, Water is not demandable by 
that Name, but ſo many Acres of Land a- 
9d coofert', Grant of Land paſſeth Houſes 
built on it, for cajus eſt ſclum, ejus eft rſqne 
ad Cælum. | 
7 a Man by no fort of Conveyance can 
limit a Fee to move out of one P ſon into an- 
B 3 other, 
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Of Fee. ſimple. 


ot her, as he ſhall appoint ; yet by Cuſtom, 
a Fee may be moveable: As where 100 A- 
cres have Time out of Mind been ſet out 
yearly to ſeveral Perſons, ſo many to one, ſo 
many to another, ſo that the Number only 
Is certain, the Place uncertain; ſo if it be 
agreed on Partition betwixt Parceners, that 
one ſhall have the Land the firſt Year, or 
half Year, the other the next, and ſo by 
Turns for ever; in which Caſe the Fee of 
each of them is ſeveral, and moveable, as 
well as the Poſſeſſion. Note, That Parti- 
tions between Parceners are favour'd and 
Previleged, becauſe their undivided Eſtate 
was created, and caſt on them merely by 
Act of Law. 

Grant of Yeſtura Terre paſſes the Under- 


- +:26c0d and Sweepage; but the Soil, Timber 
or Mines paſs not by it, nor by Grant of 
the Herbage, tho' Livery of Seiſin be made. 


But it is holden, 1 Vent. 393. that the Grant 
of Veſtura Terre with Livery paſſes the 
Soil, but the Grant of Prima Veſtura for 
no certain Time paſſes the firſt Cutting only, 
* from ſuch a Day to jus? @ Day it paſſes 
the Soil. If one Grants to the Grantee of 
the Herbage of his wood. all his Land in 
his Poſſeſſion, the N wm pads, Ju he 
is ſo far poſſeſſed of the whole, that he may 
have an — 2 of Treſpaſs for a. T1 reſpaſs in 
any Part of it. Grant of ſeparalis Piſca- 
ria paſſes neither Water or Soil ; Agra pal- 
ſes the Water and Piſeary, but not the 
Soil; All the Profits, with Livery, paſs the 
Soil; Boſers paſſes Soil as well as the Tim- 


ber of any Wood-Land; Zoſeus Creſcens 
paſſes 


Of Fee-ſimple, 
aſſes no leſs, for Creſcens is iale, and. ſig- 
ies no more than the Law .wonld have im- 
lied. Alnetum, and fuch like Words paſs 


ſo MWVood-Land of ſuch ſort, but no other. Pa- 
nly ra not only paſſes Land of that Nature, 
be ut alſo: Feedings in another Soil. Paſcuum 
hat Hignifies- any Land whatſoever uſed: for feed- 
or Ing cf Cattle. But Land can't be demand- 
by d by the word Paſcuum in a Precipe. 

of W General Words, as Honour, Iſle, Caſtle, 


will paſs Things compound, as Honour, or 


aste will paſs divers Manors, or Things 
Simple of different Natures, as Fearm will 


and, or ſo much as one Plough. can till, 
n Ox-gang, or as much as one Ox can till, 
ay pals Arable, Meadow, Paſture, and 
Wood, &c. neceflary for ſuch Tillage 3 
ange paſſes Barn, or Stable, with:its Cur- 
lage; Mefluage paſſes Houſe, Orchard and 
-urtilagez Staguum or Gurges paſs Wa- 
er and Soil, (in a Præcipe for Gurges, Ec. 
r We Uſplees muſt be laid in taking of the 
iy, Wiſh;) Foreſt, Warren, Chaſe ar Vivary, 
Jes Paſs both the Ground and Privilege. 

of A Grant de centum libratis Terre will 
in W's Land of that Value. 


he | Tenement paſſes any Thing whereof. a 
ay lan may be ſeiſed, ur de libero Tenemen- 
in ; Hereditament, any Thing wherein a 
a- Nan may have an Inheritance. 

alf one makes a Feoffment with general 


arranty,. 7, c. againſt all Men, and there 
no Meution made of the Writings concern- 
g the Land, the Feoffor ſhall' retain all 
at are material for the Nefence of the 
B 4 Title 


aſs Houſes, Lands, Tenements; a: Plow- 
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Of Fee-ſimple: 


Title, and that ſerve to deraign the War: 
ranty Paramount, z. e. That entitle him to 
vouch ſome other bound to warrant the 
Land; but the Feoffee ſhall have thoſe 
that concern the Poſſeſſion, as Court-Rolls ; 
but it the Warranty be only againſt the 
Feoffor and his Heirs, the Feoffee ſhall 
have all the Needs; for in the firſt Caſe the 
Feoffor is bound at his Peril to defend the 
Title, and therefore ſhall keep what will 
enable him to do it ; in the latter Caſe he is 
9 long as be impeaches not his own 
 Ferffment. | [2 

« There be eight formal Parts of a Deed of 
Feoftment. 1. The Premiſſes, which name 
the Feoffor and Feoffee, and the Certainty 
of the Land to be convey'd. 2. The Haben- 
dum, which names the Feoffee again, and 
limits the Certainty of the Eſtate. 3. The 
Tenendum, which muſt at this Day be of 
the Chief Lord, by Force of the Statute of 
Quia emptores Terrarum. 4. The Redden- 
aum. 5. The Clauſe of Warranty. 6. In 
cujus Rei Teſtimonium ſigillum meum ap- 
Foſui, containing the Sealing, which is an 
eſſential Part. . The Date containing the 
Day, Month, the Style of the K. and Year 


of the Lord. It was anciently holden, that 


a Deed dated before the limited Time of 
Preſcription was not pleadable, therefore 
they often omitted the Date. If no Place 
be mentioned, the Feoffee may alledge it 
made where-ever he will. 8. The Clauſe 
of his Tiſtibus of late diſuſed, was antient- 
ly. written by the ſame Hand which the 
Deed was, and the: Deed was _ 

the 


Of Fee-fumple. 
c We and then their Names 
ter'd. 

No Exceptions are good againſt a Wit- 
ſs, but thoſe that prove him to want Diſ- 
etion, to be a Party in Intereſt, an Infi- 
|, or a Perſon Infamous, as one attainted 
r giving a Falſe Verdict, or of Conſpiracy 
the K. s Suit, or Convict of Perjury, Pre- 
unire, Forgery on the 5th of Fl. or Fe- 
ny, or one that ty Judgment hath loſt his 


been branded, (que ſunt minoris culpæ 
ut majoris inſamiæ;) or Champion re- 
eant. 

But many Exceptions, that are good a- 
ainſt a Juror, are not ſo againſt a Witneſs, 
Affinity or Conſanguinity, how near ſo- 
er. (For if a Furor be challenged, his 
om may eaſily be ſupplied by others; 
t it is otherwiſe of a Witneſs.) So of Out- 
wry in a Perſonal Action. And one na- 
ed a Diſs'or in the Writ hath been allow- 
to be a Witneſs to the Deed ; orherviſe 
e Demanaant by a fictitious Suppoſal ma- 
ig the Witnefſes Parties to the Action, 
ght defraud the Tenant of the Benefit of 
eir Teſtimony. | 
But where the Witneſſes in a Deed are to 
> joined to the Jury, (as they frequently 
ere in former Times, by Proceſs awarded 
gainſt them, as well as the Jury,) the ſame 
xceptions that are good againſt a Juror 
e good againſt them, becauſe if they 
ould, with the Jury, find it to be the 


at more than twelve affirm the Deed : 
B 5 Let 


ars, or ſtood in the Pillory or Tumbrel, 


eed of the Party, no Attaint will lie, for 


£ 1 


= 


7. A K.'s ancient Charters of Inheritance had 


\ Tenant, the Affirmative ought to be proved 


bis Heirs, without naming him before the 
Haber 


Of Fec-ſimple: 


Yet an Attaint will lie againſt the Jury, if 
they ſhould find that it is not his Deed, for 
the Witneſs cannot teſtify a Negative. Fir 
tho they may directly fear, that ſuch 1 
Deed is the Party's Deed, they can't firenr 
the contrary ; for tho' this may be collectel 
from what they peſitively ſavear, their Of 
fice is only to teſtify what they know, not 1 
male Inferences from it. When Witneſſes 
are joined to a Jury, there muſt be more 
than one. 

When a Trial is by Witneſſes, as of the 
Challenge of a Juror, or Summons of 1 


two, or more, But when the Trial is 
by Verdict, Judgment is given on that, and c 
that is given on Evidence. Violenta Pre. 
ſumptio eſt plena Probatio; as if one be 
ſtabbed in a Houſe, and another run out © 
it with a Knife bloody, and none elle in 
the Houſe: Præſumptio probabilis moves 
little, Praſumprio levis moves not at all 
Wife can't be Witneſs for or againſt her 
Husband. Nor can a Party to an uſurious 
Contract be a Witneſs againſt the Uſurer, 
tho' another informs; for by this Means he 
would avoid his own Bond. | 


the Chufe of his Teſtibus, as thoſe of Nobi- 
lity ſtill have; in K.'s other Grants, zeſt: 
meipſo is at this Day uſed inſtead of it. 

A Deed of Feoffment may be good with. 
out any of the eight formal Parts; as if Land 


be given to A. and his Heirs, without an - 
Habendum, c. or to hold to A. and * 


O Fee-ſemples 


Hibendum, yet both Deeds are good. For 
the word Heirs, which alone is an eſſential: 
Word, is not wanting, and no Deed ſhall 
be void which by any Conſtruction can be 
made good, but it muſt be ſealed: and deli- 


Nor a Monfter, i. e. one want- 
in 
Head ; but one having Fingers or Toes too 
many or too few, or Limbs diſtorted, is no 
Monſter. Hermaphrodites ſhall inherit ac- 
cording to the Sex that prevails | 

An Alien can neither inherit nor have 
an Heir; one made a Denizen by K.'s Let- 
ters Patent may purchaſe Lands, and bis If- 
ſue, born after the Denization, may be Heir 
to him. One attainted of Treaſon or Felo- 
ny can neither inherit, nor have an Heir; 
and his Blood is fo corrupted by the At- 
tainder, that he cannot be abſolutely reſtor'd: 
but by Patliament : But if a Perfon attaint- 
ed be pardaned by the King, and purchaſe: 
Land, and have Iſſue a Son, and die, ſuch 
Son ſhall be his Heir; but if the Father 
have an elder Son alive at the Time. of his. 
Death, born before. the Attainder, the 
1ounger Son born after cannot. be Heir, to 
the Father; for the clder Son tho he be 


Viſabied to inberit; yet is ſtill aba aer Nro- 


ther, aud the; yeunger cannot be Heir arhile 


77 U. he ts a 


inherit the Father, tho' he have an elder 

Brother alive, born while the Father was 

an Alien: For Denizatiom has not =_ Ms \ 
ro- 


11 


None born out of lawful Wedlock can uc. . I] 
be an Heir. N : 
Human Shape, as having a Dog's 


But the Iffue of one made a Denizen mall [7 


1 Rol. Ab. By a Gift to A. 


12 / Fee-ſimple. 
Retroſpect as Naturalization, auhich makes 
a Man a natural Sulject ab initio; but 4 
Denizen derives his very Efſence as a 
Subjeft from the Denization, and his Son 
born before never had any more Right to 
inherit, than if he had not been his Son 


„ „„all. 


I[t is clear, that the Sons of one Attaint- 
\. ed, born before the Attainder may inherit 
one another. But my Lord Coke holds o- 
therwiſe of the Sons of an Alien, or Per ſon 
x Sid. 193 attainted; but has been ſince contradifted, 
Lt bo. for a Brother may in Mortanceſtor make 
Ven, 413, himſelſ Heir to his Brother without mention- 
ing the Father. | 
Outlaws in Debt, Hereticks convict, Per- 
ſons excommunicate, or attainted of Pre- 
munire, Lepers, Ideots, c. may be Heirs, 
Child born in fecond Marriage within nine 
Months after the firſt Husband's Death, may 
be Heir to the firſt or ſecond Husband, which 
he pleaſes. At this| Day, an Heir cannot 
ſue a Bond made to his Anceſtor. 
' Fiſh at large in a Pond, Doves in a Dove- 
houſe, go to the Heir, thoſe that are caught 
to the Executors. 


=o | Nemo eſt 


res uiventis. 


nd his Heir, the Heir 


832. con. can take nothing, abt an Inheritance, be- 
- . 4. v4 cauſe there is no Poſſibility of its continuing 
a for ever; not 4 Freehold deftendible, be- 
cauſe ſuch muſt continue during Lives in 
Eſſe only, and no Man can create a new 
4. or his Heirs paſſes a 
State 


Eſtate. A Gift to 


a> oSD ©. Po 
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State for Life only; a Gift to A. and Z. & 


Heredibus, paſſes no more for the Uncer- 
tainty; but a Gift to . & Heredibus, gives 
a Fee, without adding ſuis. 

A Leaſe I. is made to F. S. Parſon and 
his Succeſſors, and after a Releafe is made 
to him and his Succeſſors, yet he takes but 
fcr Life, For the Word Succeſſers in both 
Cafes is void ; in the firſt, becauſe no ſole 
Corporation, except K. can be pofſeſs'd of a 
hattet; in the ſecond becanſe the Releaſe 


can't enure to him in that Capacity, in 


rhich he had nothing before. Grant by K. 
Decano & capitulo habendum heredibus 
& ſucceſſoribus ſuis, veſts in their politic k 
Capacity only: Grant to J. 8, and his Heirs 
— Succeſſors, veſts in his natural Capa- 
city only; and tho it may be ſaid that the 
K. is deceived in uſing the word Heirs in 
the firſt Caſe, and that of Succeſſors in the 
ſecond, yet thoſe Words, which were uſed on- 
ly to make the Grant more firm, ſhall not 
be conſtrued to make it void. 


A Gift to A. & liberis ſuis, and their 


Heirs, gives a joint Fee to him and his 
Children then born. The word Heirs in- 
cludes all Heirs whatſoe ver, whether near 
or remote. e 

The Ie of Man, tho a Territory diſtin 
from the kingdom, has been granted un- 
der the Great Seal, and is therefore deſcen- 
dible by the Rules of Common Law. 


Feoffment is the only Conveyance, which 


when the Feoffor's Entry is lawful, deth 


deſtroy all wrongful Eſtates, Lecauſe the 


Fecffor re-entring to make Livery, re-conti- 
RES 
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mes his former Eſtate. All corporeal In- 
heritances 4i4 at Law paſs by Feoffment, 
without Deed: Incorporeal Inheritances, 
1. e. ſuch as are neither Tangible nor Vifi- 
ble, paſs by Delivery of the Deed. Charta 
properly ſignifies a Deed of Feoffment; 
Factum any Deed whatſoever. Do is the 
apteſt Word of Feoffment. 
. A Fee may paſs without the Word Heirs. 
r. By Deviſe, by the expreſs Intent of 

the Deviſor, as were| Land is deviſed to 
A. and that he ſhall pay 20 l. for it to the 
Executor; fo a Deviſe to A. to give, or 
ſell, or for ever, or in Fee fimple, or to 
him and his Aſſigns for ever, or to him & 
Sauguiui ſuo, give a Fee-ſimple, but a De- 
viſe to A. & ſemini ſuv, gives an Entail on- 
ly; a Deviſe to him and his Aſſigns, gives a 
State for Life only. | 

2. By a Fine ſur conuſans de droit come 
ceo que, c. for it ſuppoſeth a precedent 
| Gift in Fee. 

| 3. By a Releaſe of one Jointenant or Par- 
| cener, to one of the. others only, or to all ; 
| or by Releaſe of Right by Diſs ee to Diſs or 
i] becanſe the Perſon to whom it is made is 
Ll ſeiſed of a Fes before. | In like manner by a 
| 

| 

| 

| 


0 Releaſe of a Seigniory or Rent - Charge made 
| to the Tenant. of the Land; for tho' to 
14 ſome Purpeſes it may be ſaid to paſs au E. 
fl tate, it gives no Benefit to the Tenant, but 
11 by Extinguifhment of the Eſtate of him that 
releaſes. | 

4. By Recovery, where a Fee is de- 
manded by the Writ, the fudgmeut muſt be 
iutended to purſue it. 


5. By 


Of Fee-fumple. 

5. By Creation of Nobility by Writ, 
without any Limitation, which of it ſelf 
ennobles the Blood to a Man and his Heirs 
lineal, unleſs the Writ limit it to the 
Heirs males, Sc. But Creation of Nobility 
by Patent, which is of late more generally 
uted, gives no Inheritance without proper 
Words. 

6. In Gifts that take effect by Reference; 
as if A. give Land to B. and his Heirs, and 
then B. enfeoff A. as fully as A. infeoffed 
him. 

7. In Gifts of Frankmarriage, or Frankal- 
moin, for the Law had a particular Favour 


to works of Piety, and the Advancement of 


Families by ſuch Gifts; and ancient Grants 
mult be expounded, as the Law was taken 
when they were made. 

8. In Gifts to K. or Corporation aggre- 
gate; for they never die. 


15 


9. In Grant of Rent to a Parcener to make Vid. Supra. 
4 Partition equal; for it is granted in lieu of 10. 1 


4 Inheritance of the like Value given her by 
aw, 

10. In the Grant of the Privilege of an 
Afart by K. at a Juſtice-Seat ; for there is a 
ſpecial Law of the Foreſt. | 

11. But the Words, Heirs or Succeſſors, 
are abſolutely neceſſary to paſs a Fee in all 
Grants and Feoffments, Releafes and Co 
firmations enlarging Eſtates, Warranti 
Bargains and Sales, c. 

All a Man's Sons ſhall by the Cuſtom 
equally inherit Gavelkind Land; but the 
Eldeſt alone ſhall take a Remainder limited 
to the right Heirs of the Father, A Fee 

may 


4 


. K. 


* 
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'" may be got wrongfully by Diſs'n, Ec. or 
by a bare Agreement 1 Pais to a Diſs'n to 


„ one's Uſe. 

A. A Purchaſer of Lands in Fee dying with- 
= out Iflue, Brother or Siſter, his next Coufin 
collateral of the whole Blood, becomes his 
Heir; but his Coufin of the half Blood may 
be his Heir of a State-Tail, for the Deſcent of 
ſuch Eſtates is governed by the Form of the 
Gift in which the Donor's Wh is contained. 
Lineal Deſcent is in a right Line from Fa- 
ther to Son, Collateral is for Default of li- 
neal Heirs, as to one's Father's Brother, or 
Grandfather's Brother, c. Heres in li- 
nea recta prefertur heredi in linea tranſ- 
ver ſali, & propinquior excludit propinquum, 
 \_- _ profpinquus remotum, Yemotus remotiorem. 
WW i; /. >. One may be next of Kin, jure repre ſentd- 

i tionis, or jure propinquitatis; the former 
ſhall take as Heir, the latter by Purchaſe. 
As if l have two Nephews, A. the elger, and 
2. the Younger; and A. have Iſſue and die, 
and I purchaſe Land in Fee, and die with- 
out Iſſue, the Iſſue of J. ſhall be my Heir; 
for whatſoever the Anceſtor, if living, 
ſhould have inherited, the lineal Heir, jure 
repreſentations, ſhall inherit, but if a Rem'r 
had been limited to my next of Blood, 
B. ſhould take it before the Iflue of A. be- 
uſe he is next, jure Propinguitaris. 

If a Son purchaſe Land in Fee and die 
without Iſſue, his Uncle ſhall be his Heir, 
not his Father, for it is a Maxim in Law, 
that Land cannot lineally aſcend ; yet the 
Father is next of Blood to the Son, and ſhall 
take a Rem'r by Purchaſe limited to the 

next 
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ext of Blood to the Son. And where the 

ncle inherits the Son, he is not abſolutely 
cir; for if the Father have a Son born af- 
rwards; he ſhall enter upon the Uncle; ſo 
fa Siſter inherit her Brother, and the Fa- 
er have afterwards Iſſue a Son, he fhall en- 
er into the Land as Heir to his Brother, 
nd if he have a Daughter and no Son, ſhe 
all be Coparcener with her Siſter. 

Where the Uncle is Heir to the Son, and 
nters into the Land, or preſents to a 
hurch, or gets Seiſin of the Rent deſcend- 
d, Sc. end dies without Iſſue, the Father 
;all have the Land, Advowſon, Rent, £9c. 
s Heir to the Uncle ; but if the Uncle die 
defore he has gained an actual Seiſin, the 
ather cannot be Heir; or if the Son and 
ncle both die ſeiſed only of a Revn 
xpectant on a Freehold, the Father cannot 
de Heir, for he that claims as Heir in Fee, 
nuſt make himſelf Heir to him that was 
aſt actually ſeiſed of the Freehold and In- 
eritance. 

The Uncle ſhall have Benefit of a War- 
anty made to the Son and his Heirs, but 
f he die without Iflue, the Father ſhall 
ave no Advantage thereof; ſo the Uncle 
eing diſs ed ſhould at Law have been 
ound by a Warranty made by the Son to 
he Diſs'or; but if he had afterwards dy'd 
ithout Iſſue, the Father being his Heir 
would not have been bound thereby; for 
Varranty always deſcends to the Heirs of 
im that made it, or of him to whom it 
vas made. If the Son conclude himſelf by 
leading conceraing the Tenure and _— 

0 


| 
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of Land, the Uncle ſhall be bound by it; n 
ſo ſhall not the Father, being Heir to the 
Uncle, becauſe he cannot be Heir to: the 
Son; but the Father, as Tertenant ſhall be 
| bound by Eſtopples which run with the land, 
7 If a Purchater of Land in Fee die with- 

| cout Iflue, thoſe of his Blood of the Part of / 
| his Father ſhall inherit ſuch Land, and thoſe 
of the Male Line of the Part of the Father, 
thq' more remote, are always preferred; {Wei 
therefore the Brother or Siſter of the Father's Fat] 
Father, or of the Father's Father's. Father, . c 
or of any other anceſtor in the Mail Line, Wt t 
and their Repreſentatives, ſhall firſt inherit ; ide 
on Failure of ſuch Corfins, thoſe of che Blood of Mar 
the Father's Mother, or of the Father's Fa- Had 
| ther's Mother, &. ſpall inherit, And 2. if 
: thoſe of the Blood of the Latter ſhall not be 
|, PLC. 448. Sreferred, becauſe there is a longer Deſtent 
/ Male Anceſtors from her?: And if a Par- 
chaſer have no Heir of the Part of his Fa- 
ther, the Heir of the Part of his Mother 
ſhall inherit; as the Brother or Siſter of the 
Mother, or of the Mother's Father, or of 
Mother's Father's Father, Sc. who ſhall in- 
herit before any-of the Blood of the Mother's 
Mother; but if one die ſeiſed of Land which 
L deſcend to him as Heir to his Mother, or 
* any of her Anceſtors, the Heirs of the Part 
3 of his Mother only ſhall inherit it; ſo econ- 
tra, if he die ſeiſed as Heir to his Father, c. 
for whoever takes Land in Fee by Deſcent, 

muſt be of the Blood of the firſt Purchaſer. 
A. ſeiſed as Heir on the Part of the Mo- 
ther, makes a Feoffment, and takes back a 
State in Fee, and dies without Iſſue; this is 
a new 


2 
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new Purchaſe, and ſhall go to the Heir 
n the Part of the Father. If he make a 
eoffment on Condition and die, and the 
cir on the Part of the Father enter for a 
reach, the Heir on the Part of the Mother 
all enter on him; for the Feoffiment being 
jefeated, the Land is in ſuch Plight as if 
never had been made. If he make a 
eoffment, reſerving a Rent to him and his 
eirs, and die, the Heir of the Part of the 
ather ſhall have it ; but if he make a Leaſe 
, or T. or Gift in T. the Heir of the Part 
f the Mother ſhall have the Rent, as in- 
ident to the Rev'n ſo if one ſeiſed of a 
lanor, as Heir on the Part of the Mother, 
ad made a Feoffment of Parcel thereof be- 
ore the Statute of Quia Emprores, reſerving 
Rent in Fee, the Heir of the Part of the 
{other ſhould have had it, as being Parcel 
the Manor; and if a Man have a Rent- 


eck of the Part of his Mother, and the 
Tenant grant that he and his Heirs may dif- 


rain. for it, his Heir of the Part of the Mo- 
her ſhall have the Diſtreſs as appurterant 
othe Rent. If one ſo ſeiſed make a Feoff- 
nent to the Uſe of him and his Heirs, 
he Heir (a) of the Part of the Mother ſhall 


. If the Tenant of Land deſcended from the 
lother be impleaded, and vouch and recover 
gainſt the Vouchee and die, the Heir of the 
art of the Mother ſhall ſue Execution. 
Zane F. has Iſſue A. and dies, and Land 


given to A. and his Heirs on the Part of 
his 


ave the Uſe. If ſuch Heir have a Seigni- 4 — 


ry, and the the Tenancy Eſcheat to him, the ſerrlea, 
eir of the Part of the Mother ſhall have 3 Lv. 4%. 
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his Mother, or a Rem'r is limited to the 
Heirs of Fane S. and afterwards A. dies 
without Iſſue, the Heirs of the Part of the 
Father ſhall inherit, becauſe the Fee velted 
in A. as a Purchaſer, and no Man can 
create a new Inheritance; for which Caufe, 
if Land be given to a Man, and his Heirs 
Males, the Law rejects the Word Males ; yet 
Land may be given to a Man and his Hein 
on the Part of the Father. Litt. Sect. 3 54. in 
cohich Caſe none of the Heirs of the Part 5 
the Mother ſhall ever inherit; but in ſuch 
Coſe the Tnherirauce, as long as it continues, 
acſtends according to the Rules of Law, tho 
it be determinable for Want of Heirs on the 
Part of the Father. H there be Lord, Fen 
Meſue and Ten't, and the Fem bind herſci/y 
and her Heirs to accquit the Ten't, and marry, 

the Ten't grant to the Husband and his Heirs, if tc 
that they ſhall not be bound to acquit him; 

yet after the Death of the Husband and B 
Wife, their Iſſue, as Heir to the Wife, ſhall h 
be bound to Acquittal. For it ſhall not be in e. 
the Power of one Anceſtor, by any Act done Þ 
to or by him, to take from another the Power M o 
of binding one that is common Heir to both. 

If one die ſeiſed of Land as Heir of the « 
Part of his Father, it ſhall rather eſcheatMl 1 
than go to any one that is not Heir of the B 
Part of the Father; fo ? converſo, where tl 
Lands deſcend from the Mother. As Land 
may eſcheat to the Lord, for want of Heirs a. 
of the Blood of the firſt Purchaſer, ſo may » 
it by Judgment againſt the Ten't for Fe- 
lony three Ways, Aur quia ſuſpenſus per Col. 1 
lum; aut quia Avjuravit Reguum; aut quia 
10 la- 


Of Fee-ſumple. 
tlagatus 3 but no Land ſhall be forfeited 


21. 


the by him that is hang'd by Martial Law, 73 

lies Hrore Belli. The Land, whereof one attaint- 

the Na of high Treaſon was ſeis d, eſcheats to | 
ted MK. of whomſoever holden ; but if the Son Vide Sup s 
cane attainted of Treaſon, and the Father ,,** 28 


gie ſeiſed, the Land ſhall eſcheat to the 

ord, ſor the Father dies without Heir. No 
Land ſhall be forfeited by Outlawry on Pro- 
eſs on a Writ of Appeal before the Plaintiff 
, 11 las counted, but that which the Def't had 
at the Time of the Outlawry pronoun- 
ed; but by Outlawry on an Indictment, | 

is forfeited which he had at the Tine 
of the Felony done; for in the firſt Caſe, the 

Record whereon the Forfeiture is ground- 
eng ed, ſhews not the Time when the Felony 
clt was committed, but in the ſecond it does. == 
ry, Land given to a Body Politick, goes back % H. G. 
rs, to the Donor when the ſame is diflolved. | | 
n; Land always deſcends to the worthieſt of L= 7. 
nd BY Blood ; therefore the elder Brother, and al. 4 6. 
his Poſterity, ſhall inberit before a young- - - % 
er, or any of his; and all the Females of the | 
Part of the Father, before any of the Males © _ 


cr of the Part of the Mother. Va 
None ſhall be Heir of Land in Fee ſimple, i. ©: 
ne or to a Warranty, or ſue an Appeal of 
at I Death as Heir, unleſs he be of the whole 


Blood vis. both of the Father and the Mo- 

ther. | 
If an elder Brother purchaſe Land in Fee, c-/+ 
and die without Iflue, his Siſter of the / 
whole, not his younger Brother of the half | 
Blood ſhall be his Heir; but where then FA 
Uncle is Heir to the elder Brother, and © © 
Enters " 2" 
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enters and dies without Iſſue, the younger 
ſhall be his Heir, becauſe he is of the whole 
Blood to him. | 
If Ten't in Pee of Land, Rent, Seignio- 
ry, Advowſon, and Uſe, Ec. have a Son and 
a Daughter by one Venter, and a Son by an- 
other, and die ſeiſed, and the elder Son 
die without Iflue before actual Sei 


_— a 
— 
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ave them as Heir to him, quia phſſeſſio fra. 
„z Tris de feodo ſimplici facit ſororent eſſe here- 
dem; which depends upon the Maxim, that 
whoever claims à Fee-/{mfle as Heir, muſt 
be Heir to him that was laſt actually ſeifed 
thereof, (or to the Purchaſer.) But if A 
ſeiſed in ſpecial T. with a Rem'r in Fee, 
have two Sons by divers Venters and die, 
the elder as Heir in T. enter and die with- 
out Iſſue, the younger as Heir to the Fa- 
„ther ſhall have the Fee, becauſe the elder 
Brother was not actually ſeiſed of the Fee- 
ſimple, but only of the State in T. | 
ls fe. if tos Father make a Leaſe Y. rendring 
Rent and die, and Leſſee enter, and the elder 
Son die before he has received the Rent, yet 
the actual Poſſeſſion of Leſſee J. is the actual 
Poſſeſſion of the elder Brother, and the Si- 
iter ſhall be Heir. So if one enter into the 
Land as Guardian in Socage, or Chivalry, 
to the elder Son. But if the Father make a 
Leaſe L. and die, and the elder Son receive 
„the Rent and die, the younger Brother ſhall 
, „have the Land as Heir to the Father, be- 


a PF 90. & 7 
oe. 2 | cauſe the elder Brother was not ſeiſed of 
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gere Freehold of the Land; but if Baſtard 


oleWE ione receive Rent reſerved by the Father 
n ſuch Leaſe, and have Iflue and die, the 


io: MMulier ſhall be barr'd, for he caunot prove 5 


nde other a Baſtard after his Death. 

an- The-elder Brother enters and endows his 
on ather's Wife of a zd Part, and dies with- 
he ut Iſſue, the younger Brother ſhall have 
tothe Revin of the ſaid zd Part; but if 
ad he elder had made a Leaſe L. and died, 
id nd the Leſſee had endowed the Wife, and 
. Nren't in Dower had dy'd during the Life 
2 Leſſee, L. the Siſter, as Heir to the elder 
Brother, ſhould have had this Rev'n: 
or in the firſt Caſe, the Endowment of 


ed Ihe Wife defeated the elder Brother's Seiſin 
Af the zd Part, and the Rev'n thereof de- 
e, ended on an Eſtate which the Wife was in 


rom her Hnsband, ſo that in Fudgment of 
aw a Rev'n only deſcended; but in the o- 
her Caſe, the Rev'n depended on a Leaſe 
nade by the elder Brother, 

The Son's general Entry into a Parcel of 
and gives him an actual Seiſin of all the 
and in the ſame County, whereof he is ſei- 
d in Law; but where another is ſeiſed of 
e Land to which he has a Demand, in re- 
dect of a Diſs'n, Alienation in Mortmain, 
ondition broken, Sc. his general Entry in- 
d Part, is good for ſo much only. 

There ſhall be no pefjeſto Fratris of a 
ent, Advowſon, Common, Sc. If the elder 
rother die before the Church becomes void, 
r the Rent due, Sc. But a Husband ſhall 
e Ten't by Courteſy in Reſpe& of his 
ife's Seifin in Law, where it was * 

e 
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ble for him to get an actual Seifin, for in th 
firſt Caſe it ſtands indifferent whether th 
Heir of the Father er Son ſhall have the Lan, 
and therefore the actual Seiftn of either | 
them ſhall decide it; but in the Second, il 
Favour, which the Law ſhews to the Husban 
that has Iſſue by his Wife, ſpall not be li 
without ſome Default in him. 

The Poſſeſſion of the elder Brother ſh 
not exclude the younger, and make thi 
Siſter his Heir of an Eſtate T. or a Dignitz 
or Crown-Land; for in theſe Caſes thihy 
Law regards him that is Heir to the fir. 
Donee, or to him that was firſt create vi 
Noble, and the Crown Lands jure Coront 
attend the Crown; and if the King pu 
chaſe Gavelkind Lands to him and his Heir 
it ſhall deſcend to his eldeſt Son only, ant 
if he have the Crown as Heir to his Mothe 

16 ſuch Land ſhall deſcend to the Heir of th 
Part of the Mother; if the right Heir be a 
tainted, yet ſhall the Crown deſcend upo 

{4)1 H. 7.4. him, and when he takes (a) upon him 1 

| Reyal Dignity, the Attainder is diſcharged 

„ 7. The word ſnheritance is not only propet 

„ is ly uſed where one has Land by 82 bu 

* where he has Land in Fee, or Tail by Pu 

chaſe; as in a Writ of Right, or Cui in V 

, 7a, for Land purchaſed, To Words of th 

7. G.{- Writ are, guam clamat cfſe jus & hereditate 

uam. But in the Stat. of V. 2. c. 5. by Co 
| ſtruction of the whole, tis taken only for th 

. Wife's Inheritance by Deſcent. 

ne One may have an Inheritance, tho? h 

. ©. neither take it by Deſcent, nor properly b 

Purchaſe, but by Creation; as * | 

I In; 
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ing creates a Man a Peer by Letters Pa- 
ent or by Writ: The firſt ennobles a Man, 
ho' he never fits in Parliament, but the ſe- 
ond does not until he ſits there; for the 


al 
aue, whether he be a Baron or no, mult be 
anWricd by the Parliament Records; therefore 


x Peer of another Kingdom cannot be ſued 
ere by that Name. One may be made 
Noble for Life only, not for Y. A Woman 
rrying a Peer is thereby made Noble du- 
ing her Life, unleſs ſhe afterwards mar- 
a Commoner; but one born Noble 
Fontinues ſo, let her marry whom ſhe 
ill. 
Of Things whereof one may have a ma- 5175 4 


dual Occupation, Poſſeſſion, or Eſtate, as of 
ei Lands, Rents, Oc. he ſhall plead that he 
ans ſeiſed in Dominico ſuo, ut de feodo; of 
hei Things which lie not in ſuch manual Occu- 


ation, as an Advowſon, Sc. he ſhall fay, 
hat he is ſeiſed ut de feodo. It may be 4 4. 17. 
ſerv'd from hence, that in Judgment of Law, 
a Man can receive no Profit from an Ad vowſon, 


elftherefore at Common Law no Damages 
perwere recoverable in Quare Impedit, and 
bulfCuardian in Socage cannot preſent, becauſe 
due can take nothing for it, and he ſhall med- 


le with nothing, but what he may be li- 


th ble to Account for: In a Writ of Right of 
ten dvowſon, the Patron ſhall lay the Eſplees, 
onn.0t in himſelf, but in the Incumbent. 75: 
rl There is a great Difference between Advo- 


dio medietatis Eccleſie, & medietas Aduo- 


bac: 70:27s Eccleſic; the firſt is when there be 
' bitwo ſeveral Patrons and Incumbents of the 


me Church, in which Caſe, if either Patron 


be 
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be diſturbed, he may have a quare Imped 
18. Ec. preſentare ad medietatem Eccleſie, « 
he may have a Writ of Right e Advocatior 
medietatis, and either Incumbent may hay 
a Juris utrum againſt the other. Medien. 
Advocationis is when an Advowſon deſcend 
to. two Parceners, and they agree to pre 
ſent by Turns; in which Caſe either of then 
in her Turn, if diſturbed, may have a gu 
re Impedit, c. preſentare ad Eccleſian 
but if either of them bring a Writ of Right, | 
muſt be, e medietate Advocationts. As then 
may be two ſeveral Parſons of one Church 

/ ſo two Men may make but one Parſon. 
, One can't have a larger or greater Eſtat 
than a Fee-fimple, whether it be abſolu: 
or qualify'd; and there cannot be two Fee 
„Simple of the ſame Land in the ſame Pet 
ſon, If the K.'s Donee be attainted of Tres 
ſon, or convey the Land to K. both the 
Fees are conſolidated into one; and ye 
there may be a Fee-fimple qualified in ont 
Perſon, and a Reverſion in Fee in anothe 
by Act of Law, as where the Lord enter 
on his Villein, being a Donee in Tail, the 
Reverſion in Fee continues in the Donor 
but one Fee can't depend on another by tht 
Act of the Party, therefore a Remainde! 
RT limited on a baſe Fee is void. | 
I. Parchaſe, in Latin Acguiſitum or Perquiſ 
| tum, is the Poſſeſſion of Tenements which 


it 
; 
, 
: 
o 
| 
| 


one has by his own Deed or Agreement 

| and not by Deſcent; it is always intended is 

„. to be by Title, and moſt properly by Con gh! 

veyance, whether made freely without anW'” 
Conſideration, or for Money, Oc. or h. 
| L thol 
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hoſe that claim merely by Act of Law, as 
ord by Eſcheat, Tenant in Dower, or by 
ourteſy, cannot be ſaid to be Purchaſers. 
If a Monument, Sc. ſet up in a Church 
Honcur of my Anceſtor, is defaced by 
e Parſon, or any other, I may have an 
tion on the Caſe againſt him; and ſome 
„ that the Wife or Executors that ſet it 
p may have an Action. By Cuſtom the 
cir may have ſome Chattels, as Heir-Looms, 
s the Beſt Bed, Table, E2c.) and ſhall ſue 
xr them only at Common Law. The an- 
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ert 
cheat Jewels of the Crown arc Heir-Looms, 

d not deviſable. | 
Att 7 
00 of FEE-TAIL, 7 
ec | / 
er | Hoſe Inheritances which are made 19 © þ, 
er Eſtates Tail by VJ. 2. were Fees Simm 
Mc conditional at Common Law, and are 
ye! deſcendible in the ſame Manner as be- v, 2. v4 3] 
nMrc; the Donee having Iſſue inheritable . no of 
ive, was before the ſaid Statute eſteemed ** 48 
en have performed the Condition to three 
h rpoſes. 1. To alien the Land. 2. To 
rWricit. 3. To charge it. But if he had 
bed without Alienation, the Land ſhould 
let have deſcended to any collateral Heir, 

. to one not within the Form of the 
n; and if the iſſue had died before the Do- 
iche had alien'd, he having no Iflue at the time 
nM the Alienation, could not bar the Donor 
je bis Reverter on Failure of Iſſue, but he 
on aht bar the [ſue born after, becauſe he ö 

9 4 


ght with her Husband, by levying a 
C1 Fine, 


imd a Fee: ſimple as Heir. A Feme Donee y 
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Fine, bar the Iſſue; but if they had alien 
without Fine, the Iſſue ſhould have had 
Formedon in Deſcender, Theſe Rules held 
to the King, whether he were Donor ( 
Donee, but he could never be barr'd of h 
Poſſibility of Reverter by Alienation wi 
Warranty, before Iflue had, without Aſſen 
. 2. has fo appropriated the Land | 
Tenant in Tail, and the Heirs of his Bod 
that if Land be given to a Man, and t 
Heirs of his Body, to the Uſe of anothi 
*_ his Heirs, the Limitation of the Uſ: 
wound, net 

/}, Tenant in T. is either in T. genera], « 
ſpecial: Tenant in T. general, is whe: 
Land is given to one and the Heirs, of h 


, „ U 
„n 94. A. 


Body. | 
a * which is the only Word uk 


20 in M. 2. includes not only Land, bi 


Things iſſuing out of, concerning or annex 
to Land, or exerciſable in a certain Plas 
as Rents, Eſtovers, Uſes, Charters, Nami 
of Dignity, as Duke, Ec. of ſuch a Plac 
Advowſons, local Offices, as of the Marſl 
of England, Chamberlain of the Excheque 
Sc. and as Tenant in T. cannot bar | 
Iſſue by his Alienation of the Land it ſel 
ſo neither can he bar him of a Warran 
annex'd to ſuch Eſtate, or of a Writ of 
ror, or Attaint, 

But Things meerly Perſonal, as Anni 
ties, the Office of a Faulconer, and {u 
like, can't be entail'd. 10 7 


* The word Heirs is abſolutely neceſſary 


all Gifts in Tail, therefore a Gift to, 
and Semini ſuo, or exitibus, or N 8 
| ; ] Corp 


rpo 


he V 


ce 
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ore ſuo, give him but an Eftate L. but 

e word Heirs may be ſupplied by Refe- 

ice, as where Land is given to A. and the 

irs of his Body, Rem'r to B. in form4 
edictl: If a Leaſe L. is made to A. 

em'r in T. to B. Rem'r to C. in forma 
r2difa, the Remainder to C. is void for 

e Uncertainty; but if it had been limited 

him in cadem forma, it had been good, 

r idem ſemper refertur proximo anteceaen- 
The words Je Corgore ſuo may be fup- 

ied by others Tantamount, as de ſe, or 

rue ſud, Some ſay that a Gift to the 
randfather, and his Heirs begotten by the 

ther, is good, and that the Grandfather's 

ite is dowable. | 

Tenant in ſpecial T. is when Land is gi- « ©*/ 
en to two, and the Heirs of their two Bo- - | 
es, in which Caſe they have an Inheritance //\__._,.-- : 
nmediately, tho' they be both unmarried. - 
r marry'd to different Perſons. It has ben 
id, that if Land be given to A. and the 
eirs of his Body, habendum to him and | 
is Heirs, that he ſhall have a State T. with 214 
he Fee expectant, for orherwiſe the Ha. 
endum worrld be void; and it ſeems that 
e Law is the ſame, where the Land is gi- 
en to one and his Heirs, Labendum to him 
nd the Heirs of his Body, for the Fee /imfle 
wen in the Premiſſes by the word Heirs 
call not be taken away by the Habendum, un- 
e expreſs Purport thereof enforces ſuch 
mſtrutfion 5 as when Land is given to H. 
nd his Heirs, Habendum to him and his Heirs, 
f he have Heirs of his Body, and if he die 
tout Heirs of his Body, that ir ſhall re- 
C 3 vert 


* 
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vert, If a Man make to another two Deed, 
of one Acre, and by the one give it in J. 
by the other in Fee, and make Livery ac: 
cording to both, it is ſaid that it ſhall 
enure by Moieties, 7. e. to paſs a State J. 
in the one Moiety, with a Fee Expectant, 
and a Fee ſimple in the other. 


A Gift of Land to A. habeadum in libe. 


rum Maritaginm cum B, gives them both a 
State in ſpecial T. whether BA. be a Man c- 


* Woman, fo that he be of the Blood of the 
Donor, and notwithſtanding Y. is not nx 


med before the Halendum, and the Gift i; 
not made exprelly to B. but to the other 
Habendum cum B. yet it gives F. an imme- 
date Inheritance; but the Donee, that iz 
the Cauſe of the Gift, muſt (if the Thing 
given lic in Tenure,) hold of his Donor; 
therefore upon ſuch Gift, if the Rem'r in 
Fes be limited to a Stranger, the Donee 
have a State L. only, becauſe there is no Re- 
verſion in the Donor, and confequently no 
'T'enure of him; and for this Cauſe, ſuch 
Eftzte cannot be made by Will, nor could it 
be made by Cefliygre Ule before the 275th cf 
H. 8. And the Donees muſt hold by Fealty 
only; therefore a Rent reſerved on ſuch a 
Gift is void, till after the fourth Degree, 
fer a Reſervation or Proviſo reprugnant t0 ti 
Eſtate which they could reſtrain are void; bit 
in the Caſe above, the Rem'r limited on ful 


Gift is goed, fer it paſſes ærithÿ rbe Livery 


Heiſin, and. ſhall not revert to the Donor 4. 
gainſt his oxen Grant. If K. give Land 1n 
ſpe®.l T. the Survivor ſhall be Tenant in 


Tail Apres, Ec. But if K. made a Gift in 
Frank: 


—— ä — — — — 


rank-marriage, and the Donee that was 

e Cauſe of the Gift die without Iflue, the 
lan ſhall not hold it for his Lite, as he 
ould have done, if the Gift were made 
y a Subject. Donees in ſpecial T. being 
irorc'd Ccarſa Precontratins, both ſhall 
old the Land for their Lives; but Donees 22 

Frank- Marriage being ſo divorc'd, the 
Jonee only that was the Cauſe of the Gift 
all have it; Ver in the firſt Caſe, the Inte- 
tance, which includes a State TL. was in- 
fferently given to both ; in the ſecond the 
ft is made to the Stranger only in Reſpect 

his Alliance to the Denor by the Marriage, 
hich by ſuch Divorce is declared void. If 
onees in ſpecial T. die, Cc. their Iſſue be- 

g under 14, the Couſin of either, who can 
rit ger the Cuſtody of him, ſhall be his 
zuardian in Socage 3 but the Coufins of the 
Jonee in Frank-marriage, that was the Cauſe 

the Gift, ſhall alone be Guardians in So- 

age of the Iflue. 3:1 

Talliare eſt ad quandam certitudinem 
nere, the molt reſtrain'd State- Tail is that 
d one and his Wife, and one Heir of their 
jodies, and to one Heir of the Body of that 
leir: Bur (a) Q. If ſuch Heir may not be (a) Pl. C. 
ather ſaid to take by Way of Remainder **® 
an Neſeent. 

[f one make a Gift in T. without ſaying 
ny more, the Reverſion of the Fee ſimple 
in the Donor by Conſtruction of JV. 2. 
Reverſion is when the Reſidue of the 
ſtate remains in him that made the parti- 
ular Eſtate. A. ſeiſed in Fee makes a 
eoffment to the Uſe of B. for Life, of C. in T. 
4 Remainder 


1 
| 
[1 
Þ 
q 
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Remainder to his own Right Heirs, the Re. 
mainder is void, for the Feoffor has an Uſe 
for his L. by Conſtruction of Law; becatſe, 
F the particular Eſtates determine during 
his Life, it muſt revert to him again, and 
conſequently the Fee-ſimple is alſo in him, 
for whenever the Anceſtor takes a State I. 
and afterwards in the ſame Conveyance 
there is a Limitation to his Heirs, the Fee 
veſts in the Anceſtor, or can a Man pu 
the Fee in Abeiance by a Limitation to his 
own Heirs, as he may by a Limitation 10 
another's Heirs, becauſe his own Heirs art 
as it were included in himſelf while he lives 
and after his Death take only as coming in 
his Stead, and repreſenting him, For which 
Cauſe, if a Man make a Gift in T. or Leaſe 
L. the Remainder to his own right Heirs, 
or to the Heirs Male of his Body, theſe 
Remainders are void; but if one make a 


Feoffment to the Uſe of himſelf for I. 


Rem'r to the Uſe of the Heirs Male of 
his Body, this is a good State T. executed 
in himſelf, for the Fecffees muſt be ſeifed to 


ſuch Uſes as the Feoffor direſts, who may 


limit them to himſelf as well as to a Strait 
ger, and the Statute executes the Poſſeſſion 
to Ceſtuyque Uſe in the ſame Plight, Quali 
ty and Degree in which he took the Uſe. 
And therefore, if A. infeoff B. to the Uſe of 
himſelf in T. Rem'r to the Uſe of PB. in Fee, 
in which Caſe the Eſtate of T. is executed 
by tKe Statute, and that of B. is good at 
Common Law, yet the Eſtate veſts in Z. as 


* 


a Remainder, for he takes the Uſe by Way e up 


Remainder. 
U 


* 
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den all Caſes where one makes a Feoff- 
ſk Neat without valuable Conſideration to di- 
my 3 particular Uſes, ſo much of the Uſe 
he diſpoſes not of, remains in him as 
nd is ancient Uſe, and the Lord by Kt.'s Ser- 
m. Nee, of whom Part of the Lands contained 
I. | the Feoffment was holden, that had the 
riority of others before, hath it ſtill; and 
e Heir of the Part of the Mother, or by 
uſtom of Burgh Eng', or Gavelkind, ſhall 
herit, as if no ſuch Feoffment had been 
jade. 

At Law, if one made a Feoffment without 
y Reſervation, the Feoffee held of the Feoft- 
r by the ſame Services by which the Feoffor 
eld over; for it would be hard to make the 
coffor and his Heirs for ever, liable to 


nd to give him nothing in the Land where- 
vith to diſcharge them: And the ſame Con- 
truction has been made as to Donor and 


old by Fealty only, if nothing be reſerved. 
f Tenant by Grand Serjeanty had made a 
ift in T. befcre 12 Car. 2. 24. without any 
Reſervation, the Nonee ſhould have holden 
dy Kt.'s Service; but the Nonor might have 
clerved a Tenure in Socage, for a ſpecial 
eſervation excludes the Tenure created by 
Law. If a Husband ſeiſed of Kt. s Service 
Land in Right of his Wife, had made a 


him by Fealty only, becauſe the Husband's 
Rev'n was wrongful, aud gain'd by Diſcon- 
tnuance of the It, 
was Tenant in Right to the Tord. 

C5 A. holds 


„ ww — 


erform the Services to the Lord Paramount, 


onee fince V. 2. but Leſſee L. or Y. ſhall 


Gift in T. the Donee ſhould have holden of 


ife's Eſtate, and the Woman. 
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A. hoids B. Acre by 44. and W. Acre by 
12 4. and makes a Gift in T. of both, he 
has but one Revn, and yet ſhall make fe 
veral Avowries in reſpect of the lever 
Tenures over. If a Meſre hold of hi 
Lord by 124. and the Tenant hold of 
the Aſeſue by 44. and make a Gift in T, 
and die without Heir, the Donee ſhall 
hold of the Aſeſue by 12 d. by the fame Con- 
ſtruction of Law by which he held of the 
Tenant by 4 4. before. 

But Donee in Frank marriage holds by 
Fealty only till the fourth Degree is paſt, 
and afterwards by the Services by which the 
Donor holds; for then their Iſſues by Ecc. 
Law may intermarry. . A Degree of Con- 
fanguinity is cauſed by the Addition of one 
Perſon to another, in the Line aſcending 
or deſcending. Civilians computing what 
Degree of Kin two Perfons ſtand in, begin 
with one and aſcend to the common No 
ceſtor, and then deſcend to the other ; the 
Canoniſts deſcend from the Common Stock 
till.they come to cach, and in the ſame De. 
gree in which they are diſtant from the 
common Stock, they reckon them diſtant 
trom one another; if one be farther remo- 
ved than the other, they reckon them both 


in the more remote Degree. So it appears 


that the Civilians put them in the ſecond 
Degree, whom the Canoniſts put in the 
Firlt, &c. In computing Degrees in this 
Caſe of Frank-marriage, the Donor and 
Donees make the Firſt, We compute by 
the Canon Law. 


Many 


Of Fee-Tail.- 
bel Many Caſes, tho' out of the Letter of 
he 2. yet __ in the ſame Miſchief, are 


ſe. Nen by the Equity of it; for Equity in 
ra) Wr15115 rationibus paria jura deſiderat, & 
his: berfecta gnedam ratio, gue jus ſcriptum 
of W::7/retatur & emendat. Therefore Gifts 
T. T. Male or Female are within the Sta- 


ae, by Force of which Gifts the Heirs of 


e Sex only ſhall inherit; but a Female 


ale, unleſs ſhe be abſolutely. Heir; as if 
and be given to A. for L. the Rem'r to 
e Heirs Females of B. and B. have Iflue 
Son and a Daughter, and die, the 
haughter cannot take the Rem'r, becauſe 
e is not Heir; and tho" V. 2, ſecured an 
tate T. when veſted in the Donee,. from 
ing alien d, yet it altered not the Rules 


hich ſuch Eſtate may be purchaſed. | 

Thoſe that inherit by Force of a Gift in 
Male, (whether fuch- Eſtate be made by 
q executed, or by Neviſe,) muſt convey 
ie Deſcent to themſelves wholly by Heirs 
laie; ſo & converſo,. where a. gift is made 
J. Female; but the Son of a Female may 
ave an Appeal for the Death of his Ance- 
or, tho' the Mother could not have it; ſo 


E 


— 
* 


0 Mother, for Magna Charta 34. only 
iables Women from bringing an Appeal 


e Fi. cs == = 


cm'r in T. Female, and Donee have Iſſue 


not jaheritable te either Eſtate T. there: 
fore 


int purchaſe by the Name of Heir Fe- 


Common Law, concermng Names by 


ay the Uncle being Heir on the Part of 


s: Heirs, and extends nat to their Iflue z 
4 O, If Land be given in T. Male, 


Daughter, who bath Iflue à Son, this Son- 


25: 
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ſpec. T. her a State I. ſo è converſo, when 
Land 
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fore it is ſafeſt to limit the Rem'r in T. ge 
neral. But if A. have Iflue a Son, whi 
hath Iſſue a Daughter, and A. and the 800 
die, and a Rem'r is limited to the Hein 
Females of 4. the Daughter ſhall take the 
Rem'r as a Purchaſer. A Rem' in T. i: 
given to B.'s next Heir Male, he has Iflu 
two Daughters, they have Iſſue two Son 
the Father and Daughters die; ſome {a 
that neither of the Sons take, for the Un 
certainty; ſome ſay that the Son of the 
Eldeſt only, becauſe worthieſt ; others thi 
both, for they make but one Heir. 

A Gift to the Husband of A. and th 
Wife of Z. and the Heirs of their tut 
Bodies, gives 'em a State in Special T. pre 
ſently. A Gift to two Husbands and thei 
Wives, and the Heirs of their Bodies 
gives them a joint Eſtate for L. and ſeveri 
Inheritances in ſpecial T. viz. to the one 
Husband and his Wife in the one Moiety 
and the other Husband and the Wife in the} 
other Moiety : Which is the moſt naturi 
Conſtruttion. But a Gift to two Men and 
one Woman, and the Heirs of their Bodies 
gives each of the three a joint Eſtate for 
L. and ſeveral Inheritances, for they cant 
have one entire Inheritance, becaufe there 
cannot be one Heir of the Body of all three. 

A Gift to a Man and his Wife, and to 
the Heirs of the Body of the Husband be 

otten, makes him Tenant in general T. 
er Ten't L. A Gift to Husband and 
Wife, and to the Heirs of the Husband 
that he ſhall beget on her Body, gives him 
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Land is given to them Two, and the Heirs 
of the Body of the Wife in general, or to 
the Heirs of her Body begotten by the Man. 
But a Gift to them two, and the Heirs that 
he ſhall beget on her, gives them both a 
ſpecial T. for the Word Heirs, which alone 
is operative, is limited to one no more than 
the other. A Gift to them two, and the 
Keirs of the Body of 'the Survivor, creates 
T. general, but it ſhall not veſt, till there 
be a Survivor. A Gift to one and the Heirs 
of his Body, is as good as a Gift to him 
and his Heirs of his Body. A Gift to 4. 
and his Heirs on B. s Body — — gives 
A. a ſpecial T. B. nothing, and tho” tis not 
aid who ſhall beget them, yet it muſt be 
oy intended that they are to be begotten by 
the Donee. 

A. has Iflue B. and dies, a Gift is made 
to B. and to the Heirs of the Body of his 
Father; this is a good Entail, for Heirs of 
the Body of his Father, is a good Name 
of Purchaſe. A Gift to Maud, and to the 
Heirs of her deceafed Husband on her Bo- 
dy begotten, (ſhe having a Son and a Daugh- 
ter by him,) gives ber a State for L. and 
the Son a State in T. and if the Son die 
without Iſſue, his Siſter ſhall recover per 
formam Doni, and name herſelf Siſter and 
Heir to him in the Writ, becauſe ſhe can 
have no other, and yet the Land did not 
properly deſcend from him; but ſhe takes 
as he himſelf did, as Heir of the Body of 
A. But in the ſame Caſe, if the Heirs of 
the Body of the Husband had been named 
after the Habend, they had taken nothing; 


for 
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for they could not take a prefent Eſtate in 
Poſſeſſion, becauſe not named before the Ha- 
bend. nor by Way of a Rem'r, becauſe there 
is no Mention of any Eſtate, but only of 
ſuch which is to take Effett preſently. One 
Parcener in Fee gives her Part to her Sil- 
ter, and to the Heirs of the Body of her 
Father, the Nonee has a State in T. in the 
one Moiety. of her Siſter's Part, and an E- 
ſtate for L. in the other, for ſhe cannot 
take an Inheritance in the Whole by the 
Name of Heir of the Body of the Father, 
becauſe ſhe is his Heir but in Part, A Gift 


to A. and his Heirs of the Body of his Fa- 


ther gives him a Fee, for the Deed ex- 
preſly gives the Land to him and bis Heirs; 
but this cannot be a State in T. for thoſe 
that inherit ſuch Eſtate, muſt: claim it as 
Heirs of the Body of him from whom they 
claim as Heirs, therefore it muſt be a Fee. 
A Gift to A. and his Heirs Males, cre- 
ates a Fee ſimple, for 'tis not limited from 
what Body the Heir muſt Iſſue, which to 
make a. State T. is neceſſary to be done by 
expreſs Words, or others equipollent. 

Such Words in a Will give à State in 
T. Male ; but K.s Grant with ſuch Words 
is void, for the King is deceived; and the 
Parliament alone can make a new State of 
Inheritance. But Arms, in which one has a 
Fee, deſcend to the Heirs Males only; for 
they. only are able to. bear them:: But the 
Females may in. a Lozenge,. or under 4 
Curtain, expreſs of what Family. they are 
by the Arms belonging to it, and the Huſ- 
band may quarter them with his own. The 

Dutch y 


Of Ten't in Tail Apres, &c- 


in utchy of Lancaſter was entailed to Ed. 4. 
a- nd bis Heirs, Kings of England; Hen. 6. 
e Wanted to 7. T. that he and his Heirs, 
Fords of the Manor of Lifle, ex nunc Dom. 
1c WF Zarones de Liſle, Nobiles & Proceres 
. Negui babeantur ; by this J. T. had a qua- 
er ied Fee in the Dignity; ſo where a Grant 
as made to A. and his Heirs, Lords of the 
:- lanor of D. In Gift of Gavelkind Land 
ot o 47. and his eldeſt Heirs, or of other 
e {Wands to A. and the eldeſt Heirs Females 
8 his Body, the Law rejects the word 
de ſt. 


4* 

„ Ter't in Tail after Poſſibility 
ſe of Iſſue extinit. 

75 


IJ Hen Land is given to Husband and 
Wife in ſpecial T. and one of them 
lies without Iſſue; or if they have Iflue,. 
nnd one of them die, and chen the Iſſue die 
ithout Iflue, ſo that no Iflue be alive which: 
an inherit by Force of the T. the ſurviving: 
once is Tenant in T. Apres, £5c. ſo when: 
Gift is made to a Man and his Heirs which 


's {Wc ſhall beget on the Body of his Wife, and 
E e dies without Iſſue, the Husband becomes. 
ren't in T. Apres, Ec. 

a Such Ten't has eight Qualities, that Ten't 


has not. 1. He ſhall be diſpuniſhable- 
or Waſte. 2. Not compellable to attorn. 
3. He ſhall not have Aid of him in Revn. 
4. On his Alienation no cogſimili Caſu lies. 
5. After his Death, no Writ of Intruſion. 
6, He may join the Miſe in a Writ of Right 


in 
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El. 315. 
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283, 387. 


Of Ten't in Tail Apres, Cc. 


in a ſpecial Manner. 7. In a Præcipe by 
him, he ſhall not name himſelt Ten't J. 
8. In a Praecipe againſt him, he ſhall not 
be named barely Ten't L. But none cf 
theſe Privileges can be transferred to his 
Aſſignee. | 

In four Reſpects his Eſtate has the ſame 
Qualities with a State L. 1. It may be 
forfeited by a Feoffment, Cc. made by 
him. 2. It may be drowned by a State of 
Inheritance deſcending on him. 3. It may 
be exchanged with a State L. 4. He in 
Rev'n or Rem r ſhall be received on Default 
of ſuch Ten't. 

While both Donees are alive, tho' never 
— old, they can't be Ten'ts in T. Apres 
Oc. 

Land is given to A. and his Wife far 
their L. the Rem'r to the firſt Iſſue Male 
in T. Rem'r to them in T. they having no 
Iſſue Male at the Time, are Ten'ts in ſpe- 
cial T. executed, for /ince the Rem'r limited 
to the Iſſue Male, can't be in Eſſe before h 
Birth, there is nothing to divide their E. 


fate IL. frem the Inheritance, *vhich ſir 


the Time drowns the Eſtate L. The Birth 
of a Son makes them Ten'ts L. the Rem' 
to the Son in T. the Rem'r to them in ſpe- 
cial T. But if the Husband die, having 
no other Iſſue, and then the Son die, the 
Wife ſhall have the Privileges of Ten't in 
. Apres, &c. in Reſpeft of her Rent 
of ſuch Eftate, but ſhe ſtill continues Ten't L. 
for ſuch Rem'r cannot drown the State J. 
eorich is as great an Eſtate. 
When Land is given to Husband 2 
e 


Of Ten't by Curteſy. 


0 Wrice in ſpecial T. and then they are divor- 
L. Ned ca Precontrafiiis or Conſanguinita- 
t , they become bare Ten'ts L. for the Act 
of Bf God alone, vis. dying without Iſſue, can 
sake Ten't in T. Apres. 

If Land be given to 4. and his Wife, and 
e o the Heirs of the Body of A. Rem'r to 
em both in ſpecial T. ſuch Rem'r is void, 
or it can't take Effect till A. dies without 
ſue; and when he does, it is impoſſible 
hat he ſhould have any Heir of the Body of 
.mſclf and bis Wife. 


Of Ten't by Curteſy. 


| F a Man marry a Woman ſeiſed of a State 
of Inheritance, and have Iflue of her 
born alive, which poſſibly might inherit as 


-\ Land by Curtefy of England during his 


s ſufficient; as if the Wife ſeiſed of Rent, 
or of an Adyowſon, die before the Rent 
decomes due, or the Church void, the Huſ- 
and ſhall be Ten't by Curteſy: So if the 
Vife be ſeiſed of a Seigniory ſuſpended for 
ears only, but not if it were ſuſpended 
or a State of Freehold 3 but in all Cafes 
e muſt have an Inheritance, and tho' her 
State being in T. determine for want of 
cue, yet he ſhall be Ten't by Curteſy. But 
it a Woman make a Gift in T. reſerving a 
Rent to her and her Heirs, take Husband 
and have Iſſue, and Donee die without If 
ſue, 


1 XX. F I a 


eir to her of ſuch Eftate, he ſhall hold 
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ie, 
The Wife muſt be actually ſeiſed, but if Vid. Supra 
Qual Seiſin cannot be had, Seiſin in Law *3: 
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Of Ten't by Curteſy. 


fue, and Wife alſo die, he can't be Ten't by 
Curteſy of this Rent. For the State J. 
being determined, the Rent reſerved upon 
it muſt of Conſequence fail. But he ſhall 
be Ten't by Curteſy of a Rent granted- in 
F. to his Wife by one that has a Fee in it, 
tho' the Wife die without Iſſue, becauſe 
the Rent remains. One can't have a Right, 
Title, Uſe, Rev'n or Rem'r expeRant on 
a Freehold, as Ten't by Curteſy, or Nower, 
A Woman Ten't in T. makes a Feoffment, 
and takes back a State in Fee, marries and 
dies, the Iflue in a Formedon ſhall. recover 
againſt the Husband, by Force of the State 
T. and conſequently defeat his Title of be- 
ing Ten't by Curteſy, which depending en 
the Eſtate whereof the Wife was ſciſed dil 
ring the Coverture, muſt fail when that i- 
defeated. | | 
The Iſſue which ſhall entitle a Man to 
be Ten't by Curteſy muſt be born in the 
Life of the Wife, therefore it is not enough 
that it be rip'd out of her Womb after her 
Death, and it muſt be born alive, which 
may be proved by Motion, Cc. as well as 
by Crying, and it muſt have humane 
Shape. But it is not requiſite that the I. 
ſue be alive when the Land deſcends or 
comes to the Woman: For if ſhe be dils'ed, 
have Iſſue and die, the Husband ſhall en- 
ter; ſo if the Iſſue be born and die before 
the .Land deſcends to the Wife. By the 


Cuſtom of Gavelkind, one may be Ten't by 


Curteſy without having any Iſſue. 
After Iſſue had, the Husband is called 


Ten't by Curteſy initiate, and he alone, 
| without 


Of Tent by Curteſy. 


ichout his Wife, ſhall do and receive Ho- 
age, and is ſole Tenant to the Lord's A- 
owry, and if he make a Feoffment, his 
-offee ſhall hold during his Life, for 
uch Feoffment cannot be a Forfeiture, be- 
iuſe the Feoffor was ſeiſed of the Inheri- 
ace: but if he enter for Breech of a 
ondirion annexed to ſuch Feoffment, and 


he Wife die, he ſhall not be Ten't by 


urteſy; for his Title to the Ten'cy by 


Lurteſy was extinct by the Feoffment; as 
hen the Lord diſs'es his Ten't, and makes 


uch Feoffment, this ig a Releaſe in Las, 
4 ſhall extinguiſh the Seigniory as much 
4 Releaſe in Deed, and the Re-entry 
hall not revive it, for the Condition was 
nnexed to the Feoffment, and not to the 
Releaſe, and the Re-entry for Breach of 
le Condition ſhall not revive ſuch Things 
5 were abſolutely deſtroyed by the * 
ent. If one marry the K. s Niefe by 
licence, he ſhall be Ten't by Curteſy of 
and deſcended to her, for he is infran- 
nailed during the Coverture. But the K.'s 
i!cins Wife ſhall not be endowed, for 
e {till remains the K.'s Villein. If Land 
eſcend to a Wife that is an Idcot, yet on 
hee found the K. ſhall have the Cuſtody 
the Land, and after the Wife's Death, 
ne Husband fhall not be Ten't by Curte- 
. Hd Q. for the Fee and Freehold arere 
! the Wife, and the Miſe of an Iadeot ſhall 
we Dower, But one may be Ten't by 
urteſy of a Caſtle built for the Nefence 
t the Realm, or of à Houle, that is Ca- 
% Baronie, or of a Common ſans No- 

bre, 
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Of Ten't in Dower. 


bre, tho' a Woman ſhall not be endowed of 
ſuch Things. | 


The Ten'cy by Curteſy is conſummate by 
the Wife's Death. | 


Of Ten't in Dower. 


Here a Man is ſeiſed of ſuch an In- 
heritance, that the Iſſue, which he 
may have by his Wife, may by any Poſſibi- 
lity inherit, as Heir to him of ſuch Eſtate, 
ſhe ſhall be endow'd of the third Part in Se- 
veralty, if ſhe be paſt the Age of nine Yea 
at his Death, whether ſhe had Iflue by him 
or nor. 

Ten't in Dower is much favour'd in Law: 
She ſhall be free from Toll; nor ſhall ſhe 
be diſtreined for Debt due to K. by her 
Husband, 


The Wife of an Alien, or one attainted| 


of Treaſon, or K.'s Villein, ſhall not have 
Dower, But the Wife of en Ideot, one at- 


tainted of Præmunire or Hereſy, or of a 


common Perſon's Villein, ſhall be endowed 
So ſhall a Niefe being married to a Free- 
man, and the Wife of one attainted of Fe- 


| lony by the 1ft of Z.6. ca. C. and 5th of 


E. 6. cap. 11. The Husband's Seiſin in Law 


is ſufficient to give the Wife Title of 
Dower. 


The Rule, Dos de dote eti non debet, is 
thus to be underſtood, where the Grandſa- 
ther dies ſeiſed of three Acres, and the Father 
enters and endows the Grandfather's Wife 
of one Acre, and dies, the Father's Wife 
ſhall be endowed only of the third Part . 

"F the 
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Of Ten't in Dower. 


he other two Acres; for inaſmuch as the 


[Grandfather died ſeiſed, in Judgment of 


Law there was no Meſne Seifin betwixt 
him and his Wife: But if the Father had 
claimed the faid 3 Acres by Purchaſe from 
the Grandfather, his Wife ſhould, after 
the Death of the Grandfather's Wite, have 
been endowed of the 3d Part of that Acre, 
whereof the Grandfather's Wife was en- 


E dowed 5 or in the firſt Caſe, if the Son, 


after the Neath of Grandfather and Father, 
has endowed his Mother firſt, and then the 
Grandmother had recovered a zd Part a- 


gainſt her, the Mother after her Death 


might have enter'd againz for her Eſtate 
in the Part ſo recover'd, was defeated only 
flor the Grandmother's Life. 

The Husband's Seiſin for an Inſtant on- 
ly, gives the Wife no Title of Dower, as 
the Seiſin of Ceſtuygue Uſe before the 25th 
of H. 8. making a Feoffment; or of the 
Conuſce of a Fine that .grants and renders 
to the Conuſor. 

It Husband exchange Land, ſhe may 
chuſe to be endowed either of the Land 
given or taken in Exchange. 

She ſhall not be endowed of a Caſtle fur 


the Defence of the Realm, nor of a Houſe 


45 


that is Caput Baronie or Comitatiis, This 3. Lev. 401. 


is to be underſtood of Baromes by Tenure, 
which are now extinct, and were aucieutly 

Caſtles of Defence. 
lf Ten't T. make a Feoffment, and take 
back a ſtate T. and marry, and die, the 
Iſſue is remitted, and the Wiſe not Dow- 
able, But if ſhe Demand Dower, the Ten't 
: muſt 
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(a) Vid. 


Of Ten't in Dower, 


muſt not plead 12277791125 Seiſie que Dove: 
but the ſpecial Matter. 

An Alien, or Infidel is not Dowabl; 
except the Queen, being an Alien; and i 
was adjudged that the Wife of Edmond 
Ea. the firſt's Brother, tho' ſhe was an 4 
lien, ſhould be endowed of the 3d Pan 
of his Lands in Fee. 

Of Things entire ſhe ſhall be endow' 
in a ſpecial Manner; for Example, ſhe 
ſhall have the 3d Tool-Diſh of a Mill, the 
zd Day's Work of a Villein, the 3d Par 
of the Profits of a Fair, or the Profits Mi 
"the Office of Gaoler, the 3d Fiſh taken in 
a Piſcary, the zd Preſentation, every 3 
Tithe Sheaf, Cc. for what he ſhall have 
muſt be aſcertain'd, and he ſhall not be 
endowed of a 3d Part in common with thc 
Heir. | 
She ſhall not be endowed of Rent reſcr- 
ved on a Leaſe L. but of a Rent reſerved 
on a Gift T. ſhe ſhall, for ſuch Rent is an 
Inheritance: If Leſſor Y. marry, and die, 
the Wife ſhall have the 3d Part of the Rent 
reſerved, and of the (a) Rev'n. 


Br. D-wer She ſhall not have Dower of common Her 


89. Cro. 


El. 564. 


ſans Nombre en gros, nor of an Annuity, Wen 
nor of Rent whereof the Freehold was ſul- es 
pended before, and during. the coverture: ai 
But ſhe ſhall be endow'd of Rent extin- Ml 1 
guiſh'd by the Husband's Releaſe after the 
Coverture. | 

Tho' the Heir improve or impair the Va. 
lue of the Land, ſhe ſhall have her 3d Part 
according to the Value at the Time of the 


Aſſignment, 
I Spe ute 


Of Ten't in Dower. 
Wer ( 7 Ca 


| A 9 
Vente (a) virum Mulier fugiens, & adultera (Wa. 34 
Dore ſua careat, niſi ſponſt ſponte retracta. 


ivorce 4 Vinculo bars Dower, Divorce 4 
% & T horo only does not. 
2: A Wife endow'd by Metes and Bounds, 
cording to common Right, ſhall a- 
Weid 2/1 Charges made after her Title; 
hee endowed againſt common Right ſhall 
ot: But the Wife of Ten't in Common, 
ga in ſome Caſes the Wife of one Sole 
id, ſhall not be endow'd by Metes and 
Bounds; as if Husband ſeiſed in Fee in- 
off $ Perſons, and die, and the Wife 
ring a Writ of Dower againſt them all, 
nd two of them confeſs the Action, and 
e other fix deſcend to Iflue, ſhe ſhall re- 
over the third Part of two Parts of the 
and in $. Parts to be divided, and when 
ie has Judgment againſt the other fix, ſhe 
all have a Third of fix Parts of the ſame 
and in eight Parts to be divided. 
She can't enter into her Dower before 'tis 
ſigned to her. Magna Charta gave her 
erty Days, Old Law gave her a Year to 
ontinue in her Husband's Houſe after his 
Jeath, but ſhe loſt both by marrying a- 
ain. | 
The Statute of Merton gives her Dama- 
zes from the Death of her Husband; but 
hey ſhall be recovered only in Writ of 
ower, unde nibil habet; not in Writ of 
Right of Dower, for Damages are not re- 
overable in any Writ of Right; nor in 
Vrit of Dower 44 Oſtium Eccleſie, Ec. 
becauſe 


438 Of Tent in Dower. 
becauſe ſhe may enter into ſuch Dope 
without Suit: The Husband alſo muſt d 
ſeiſed of the Freehold and Inheritance 
and ſhe muſt not delay her ſelf: She my 
be able to prove a Demand of the Doe 
for tout Temps Priſt is a good Plea for th 
Heir, to bar her of the Aleſue Profits, b 
"tis no Plea in a Writ of Aiel, Sc. for ther 
the Ten't has no Title, and holds mere 
by Wrong. Note the Caſe where the T 
nant pleaded as to Part 2072 Tenure, and 
to Part Detainment of Charters, and boil 
theſe Iſſues being found againſt him, till 

*Demandant recovered the value from th 
Husband's Death, tho' the Jury found fu 
ther, that the Demandant with her Su 
had taken the Profits for 6 Years of: 

d. >52, Lime, therefore beware of Falſe Plex 
2 Lev, 163, And Note, that Pleas in Abatement bein 
found againſt him that pleads them, an 
feremptory againſt him. This Statute ei 
tends to Dower of Copyholds, but Dam: 
ges are not given where Dower is afſligni 
in Chancery, nor where the Heir or Feof 
aſſign Dower; for ſhe muſt recover | 
Plea, and not be able to recover without it 

Husband ſeiſed in Fee grants a Rent, male 
a Feoffment, takes back a State T. and die 
ſhe ſurmiſing that he died ſeiſed, prays he 
Damages, ſhe ſhall hold the Land chargi 
for by her Prayer, ſhe accepts herſelf Dov 
able of the zd Eſtate, | 

Let the Husband be never ſo young, yt 
it ſhe be paſt the Age of 9 Years at h 

Death, ſhe ſhall be endowed, tho" It 

aliend the Land before ſhe came to 5 
I 5 


Of Ten't in Dewer. 


oe, for the Poſſibility which the Law gives 
of having Title of Dower, if ſhe arrive 
t that Age, ſhall not be defeated by the 
ct of the Husband. And if he alien his 
ands, and then ſhe be diſabled by Attain- 
r and pardoned, ſhe ſhall have Dower. 
ir tho" the Title of Dower be not conſum- 
ate till the Husband's Death, yet by the 
larricge it ſo veſted in the Vie, that no 
vt of the Husband can bar it, nor is it for- 
Eired to the K. by the Attainder, and tho ſhe 
& 4i/abled to claim it during the Attainder, 
alen that is removed, ſhe may claim it as 
fore. But if the Husband of an Alien ſell 
s Lands, and then ſhe be made a Nenizen, 
e ſhall not be endow'd : For an Alien has 
more Title of Dower than if ſbe were ne- 
married at all, aud the Husband"'s Alte- 
tion rokes nothing from her which would 
rtainly have come to her by the natural 
urſe of Things, for ſhe only had a *Poffibility 
gaiaing ſuch Title by the K.'s voluntary 
#. But in the ſame Caſe if ſhe were na- 
ralized, ſhe ſhould have had her Dower ; 
caſe thereby ſhe became a natural Sulject 
d initio, 
On the Iflue,qr0d r fuere Legitimo 
atrizzonto coßulati, the Biſhop ought to 
rtify that they were Zegitimo Matrimonio 
pulati, tho - Woman were under 12, 
the Man under 14, or tho' they might 
ve been divorced 4 Vinculo, for it was Le- 
mum quoad dotem. But it is ſaid, that 
h Wife who might have been divorced à 
uculo, ſhall not have an Appeal of the 
rath of her Husband, in favorem Vite ; 
D yet 


— 
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50 Of Ten't in Dower. 


| yet an Adultreſs that elopes ſhall have u 
() W.2.34. Appeal, tho' ſhe ſhall not have (a) Dower, 
for the Statute that takes away the one, mey 
tions not the other; ſo ſhall the Wife of on 
attainted of Treaſon, for her Husband, ili 
attainted, is ſtill her Husbaud. 
A Wife can't have Dower till her Hul 
band's natural Death. 
As a Woman ſhall have a 3d Part of the 
Husband's Land for her Dower -by Com 
mon Law, ſo by Cuſtom of ſome Places {he 
Mall have half, or all, Sc. She ſhall hav 
half of Gavelkind Lands while ſhe remain 
Sole, and without Child; and ſuch a Cuſter 
may be in upland Towns as well as Burghs 
but it is ſafer to lay it in a Manor, if tht 
Truth will bear it: And Cuſtom may 
bridge, as well as inlarge Dower. 
Dowment ad oftium Eccleſie is when 
34 one of full Age, when he comes to th 
Church Door to be married, after Afran 
Plighted, endows his Wife of all his La 
or half, or leſs, and affigns the Certainty 
what ſhe ſhall have. In this Caſe ſhe my 
enter after his Death, without other Aſſig 
ment. Such Dowment can't be made 4d 
ſtium Caſtri, Meſſuagii, c. it muſt be mad 
after Marriage, therefore it is good wit 
out Deed, which a Man can't make to | 
Mie; and ſuch Dowments are favourth 
becauſe they ſupply a neceſſary Defefi 
Law, by reducing the Wife's Title 10 4 
of the Husband's Land to ſome known ( 
tain Part, which no general Rules can 4 
Anciently ſuch Dowment was good for 
- © ct _ "IE 


Of Ten't in Dower, 

ore than a 3d Part, but now it may be 
ade for the whole. 

Where the Writ demands Land, Rent, or 
her Things in certain, the Dem't after 
loment may enter, or diſtrain, before any 
tin delivered by the Sheriff; but in 
wer, where the Writ demands nothing 
certain, the Nem't can do neither, till 
er Execution; and tho' the Writ demand 
zd Part of 6 4. Rent, or the 2d Part of 
loiety; in which Caſes the Sheriff can 
uce it to no more -Certainty, than was 
we; yet he muſt deliver Execution, hat 
elemaity thereof may give the greater 
ength to the Fudgement ſo uncertainly deli- 


s Dower may be aſſigned by the Sheriff 
Purſuance of K:;'s Writ, ſo may it be 
pned by the Ten't of the Land by Con- 
, and to make ſuch Aſſignment perfect, 
% Rules muſt be obſerved. 1. It muſt 
certain, 2. Of Land whereof ſhe is 
able, or Rent out of it, for if it be 
of other Land, it is no Bar of her 
er, z. It muſt be without Condition 
Imitation. 4. It muſt be made by ſome 
It of the Land. If a Jointenant aſſign 
e Wife a third Part of the Land for her 
er, this ſhall bind his Companions; 
ſuch Aſſignment by a Diſs'or ſhall 
| the DiſS'ee ; but if they aſſign a Rent 
all bind themſelves only, for they were 
ompellable thereunto. A Man enfeoffs 
ral with Warranty, his Heir endows 
Wife of Parcel of Land in full Satisfac- 
of all the Dower, which ſhe ought to 
D 2 have 


$2 


fee can't plead ſuch Aſſignment made | 


endows the Wife, the younger Son |: 


Him, he ſhall recover in Value again! | 


Of Ten't in Dower. 


Have in the Land of all the Feoffees ; if 
bring her Writ of Dower againſt the Fe, 
fees, the Heir coming in as Vouchee m 

lead this Aſſignment in Bar; but one Fe 


another, for a Man can take no Benefit 
an Act done between Strangers; but int 
firſt Caſe, the Heir is bound by the 
ranty of his Anceſtor, to ſecure the Land 
the Feoffees. If a Woman recover Do 
againſt a Diſgor coming to the Land | 
Covir, to which ſhe was Privy, the Di6 
Mall avoid it; fo if Diſs'or's Endowme 
be prejudicial to the Niis'ee, as when 1 
elder Son diſſeiſes the younger, who ws! 
feoffed by the Father with Warranty, 


avoid it, for elſe he ſhould loſe his V 
ranty, by Force whereof if he be in Ti 
Jon, and the Miſe demand Dower ag 


elder Brother. Aſſignment by Guardia 
Socage is void, but Aſſignment by Guard 
in Chivalry was good, for a Writ of Doi 
lay againſt him: The Heir himſelf, ben 
the Entry of Guardian in Chivalry, mi 
aſſign it. 

Dowment ex aſſenſu Patris is when | 
Father is ſeiſed, and his Son and Heir 
parent, being marry'd, endows his Wie 
a certain Parcel of his Father's Land: 
this Caſe ſhe may enter after the 8 
Death tho' the Father be ſtill alive, ot 
may have a Writ of Dower for ſuch U. 
ent. | 


Of Ten't in Docper. 

Bat if the Father at the Time of ſuch 
wment had been ſeiſed but of a Rev'n 
a Freehold, the Dowment had been 


id, for if the Son himſelf had been ſeiſe# 
, he could not have endowed his Wiſe 


it, 
It is the Son that doth endow, and the 
ther doth but Aﬀent ; but the Dowment 
200d, tho' the Son be under Age when it 
made; but he muſt be an Heir apparent, 
| ſuch a one as always muſt continue ſo: 
erefore ſuch Nowment can't be ex aſſenſt 
atris, or of Burgh Fng', or Gavelkind 
nd; but Dowment ex afſenſu Matris is 
xd. Some ſay, that if the Father be at- 
nted after ſuch Dowment, ſhe loſes her 
wer, for her Husband continues not 
ir. | 

The Father's Aﬀent to ſuch Dowment 
pht to be by Need; becauſe the Land. is 
arged thereby with a future Freehold, To 
Deed ten Things are neceſſary: 1. Wri- 
g. 2. Parchment or Paper. 3. A Perſon 
e to contract. 4. By a ſufficient Name. 
A Perſon able te be contracted with. 
By a ſufficient Name. 7. A Thing to 


cn contracted for. 8. Apt Words, 9. Scal- 
eit . 10. Delivery. | 
wie ro the Delivery of a Deed to the Party, 
id rds are not neceſſary; therefore if I de- 


era Deed to the Party as an Eſcrow, to be 
Deed on certain Conditions, this is an 
ſolute Delivery of it; Jor it would create 
greateſt Confuſion, if the Words of a Deed 
[ended to be framed by Advice, and exccn- 
it h. ſuch Solemnity, ſhould be controll'd by: 
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locſe Words not contained in it, the eri 
Form cf which is fo eaſily forgot or miſtake: 
But I may deliver a Deed to a Stranger: 
an Eſcrow, Cc. for the Delivery thereof 
a Stranger, without Words, is of no For 
and therefore the ſame Words, which ml 
the Delivery effectual, may ſhew how far if 
ſhall be ſh. As a Deed may be deliver 
to the Party without any Words, ſo may 
Ty, e by Words only, without ar 
She that enters and agrees to ſuch Doy 
ad aſtium Ficleſie, or ex aſſenſu, is cond 
ded to claim her Dower at Common Lay 
but ſhe may refuſe ſuch Dower, and clait 
| her Dower at Common Law. 
A Jointure was no Bar of Dower befc 
27 H.8. 10. for her Right or Title to a Fre 
hold can't be barr'd by Acceptance of a c 
lateral Satisfaction. But by that Statute i 
is a Bar of Dower, if it be made accord 
to the Form of it; and as to that, the! 
Things are to be obſerved: 1. It mult be! 
the firſt Limitation to take Effect in Poll: 
fion, (by a Conveyance at Lau,) or in Pri 
(by Way of Uſe executed by the Statute, ) pt 
ſently after the Husband's Death. Theretd 
if the Limitation te to the Husband for 
after to A. for L. and after to the Wife for 
this can be no Fointure within the Statute, 
bar Dower, tho' A: die during the Covertu! 
for quod ab initio non valet, tractu eli} 
ris non Convaleſcet, 2. It mult be an Ein il 
for her L. at leaſt; But it may be limited 
4 Pep. #. continue ſo long as ſhe ſhall remain Sole, if 
ſhall do, or forbear to do, any Act in her 0 


Port: 


/ 
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pocrer. z. It muſt be expreſſed or averred 
be in Satisfaction of her whole Dower : 
Will can't be averred to be in Satisfaction 
f her Dower, unleſs it be ſo expreſſed in 
ie Will. 4. The Eſtate of the Land muit 
> in her, not in Truſtees for her. 5. It 
ay be made before or after Marriage; but 
it be made after, the Wife may claim 
Jower, and waive her Jointure, tho' ſhe 
in'd with her Husband in levying a Fine 
Fir, It may be limited to her alone, or 
intly with her Husband. 
A Jointure is nor forfeited by the Huſ- 
and's Attzinder of Treaſon, but Dower 
Common Law, or a4 oftium Eccleſie, ov 
aſſenſu, or by Cuſlom, are barr'd by 
ch Attainder, ſo long as it ſtands in 
orce. 
A Jointure, or Dowment ad aſtium Eo- 
ſie, ot ex aſſenſu, made to one under the 
ge of 9 Years are good, becauſe they are 
ade by Aſſent. | 
She that is endowed ad oftium Fecleſie, or 
r aſſer;fit, may enter into the Land aſſigned, 


).pt gnment, 

rein A Woman ſhall not be endowed of Lands 
or ereof her Husband was Jointenant, but 
or Land whereof he was Ten't in Common 


e ſhall. | 

If Ten't T. endow his Wife ad aſtium Ec- 

ee, the Iſſue may enter upon her after 

s Neath : And if Ten't in Fee within Age 

ike ſuch Dowment, his Heir may enter 
on her: But. Dowment ex aſſenſu Patris 

y 0 'D4 | 
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ter her Husband's Death, without any Aſ. Vid. Supra. 
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1s good, tho' the Husband be within Ape 
the Father being then of full Age. 

A Woman Guardian in Secage, bringing: 
Writ of Dower againſt Guardian by Kut. 
Service (before 12 Ca. 2. 24.) ſhould, upon 
his Pleading the whole Matter, have deen 
adjudged to endow herſelf Je la pluis Beal, 
2. e. the Faireſt of the Socage Land. But 
fuch Dowment could not be without Judg 
ment: If the Socage Land were not ſuf 
cient for her whele Dower, ſhe ſhould te 
tain for Part, and recover againſt the Guar 
dian in Chivalry for the other Part. Aftet 
Judgment as aforeſaid, whether in the K. 
Court, or the Lord's, the Wife ſhould, in the 
Preſence of her Neighbours, have endowel 
herſelf of the Beſt of the Land which ſhe 
held as Guardian in Socage, by Metes, to 
hold it for L. $5. 

Guardian in Chivalry was poſſcfſed of the 
Ward of the Body before Seiſure, but not 
of the Land before Entry. Writ of Dowe: 
lay againſt K.'s Grantee of a Ward; it atl 
lay againſt the Executors of the Guardian; 
or one of them only, if he alone took the 
Profits. If a Man were poſſeſs'd of a Ward 
in his Wife's Right, the Writ of Dower 1 
againſt the Husband only. 

Guardian in Chivalry could not plead 
Detainment of Charters in Bar of Dower, 
but he might plead Detainment of the Boch 
of the Heir, becauſe rhe Marriage of the Heit 
belong'd to him. He might aſſign Power out 
of the Land in Ward, or give a Rent in lieu 
of it. If he had aligned too much, the Hef 
at Common Law might have a Writ of A. 

mneaſnremci 


/ Ten't in Dower. 


nſurement; if the Heir had aſſigned too 
uch, before the Guardian entered, V. 2. 
are the Guardian this Writ, and the Heir 
imſelf might have the ſame when he came 

age; ſome ſay within Age; but the Guar- 
an's Aſſignee after ſuch endowment could 

ot have it, becauſe it was a Choſe in Action. g N. B 

This Writ alſo lay on an Aſſignment of 148. a. 25, 
ower in Chancery. to the Widow of K.'s& 
en't in Capite. 

Whenever 2 Wife is ſeiſed' of ſuch 2 State 
: Tenements, that the Iſſue which the Man 
s by her may Poſſibly inherit the ſame: 
{tate as Heir to her, he ſhall be Ten't by 
urteſy; and if the Man have Iſſue inheri- 
ble by her, and then ſhe be attainted, 
et the Title of being Jen't. by. Curteſy veſt- 
d in the Husband ſhall not be loſt there- 
; but if ſhe be attainted before Iſſue had, 
ecan have no Title at all to be Ten't by 
urteſy. | 

So when the Man is ſeiſed of ſuch an 
tate in Tenements, that it may poſſibly 
appen that the Wife may have Iſſue by. 
im, and that the ſame Iſſue may poſſibly. 
abcrit the ſame Ellate as Heir to him, ſhe 
all have. Dower, tho' the Wife be never 

oid, or the Husband' never ſo young. 
zut 2d Wife of Donee in ſpecial T. ſhall not 

endowed ; Cauſa Pater. 

After N 2. if the Ten't T. were attainted. 
{ Feiony, the Iſſue ſhould inherit, and yet 
ac Wife loſt her Dower, for ſhe was not 
clieved by the Statute; and a Wiſe that 
opes lotes her Dower, by the 234th. Clap. 
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Of Ten't for Term of Life, 


# that Statute, and yet her Iſſue ſhall ir 
erit. : 
The Common Law puniſh'd one attainted 
of Treaſon, or Felony: 1. With Loſs cf 
Life, by Hanging. 2 Loſs of his Wife; 
Dower, as well againſt the Husband's Fedf. 
fee, as the Lord: by Eſcheat : (but at this 
Day, the Husband's Attainder of Felony 
cauſes no Loſs of his Wife's Dower.) 3. Cer 
ruption of Blood, Loſs of Gentility, &: 
4. Forfeiture of Land, Goods, and Chat 


tels. But this extends not to Petit Larce:; Ml. 


under 124. 


'Y: Of Tent for Term of Life. 


Enant L. is he to whom Tenement: 

are let for Term of his L. or for Tem 

of another's Lite ; but in common Speec), 
the firſt is called Ten't for Term of his Lik 
the 2d is called Ten't for Term of another 
Man's Life; if Leſſee pur autre Vie, or Gran 
tee of Ten't in Dower, or by Curteſy, or dt 
Leſſee for his own Life die, living Ceſtuigi: 
Vie, he that firſt enters is called an Occupant, 
and ſhould at Law hold the Land, livin! 
Caſtuique Vie, and be puniſhed for Waſte, and 
ſubjet to Payment of the Rent reſerved 
But there never could be an Occupan 
againſt the K. nor of a Thing lying i 
rant, for every Occupant muſt not on) 
aver the Life of Cc?pique Vie, but muſt allo 
claim by a que Eſtate; But this cannot bt 
Plended of things that lie in Grant, in whit 
n Man can fplend that he has ihe Eſtate of an 
ether, without ſrewing a Writing by which It 
claim 


Of Ten't for. Term of Life. 
ais it, But the Heir of Ten't pur autra 
% alone ſhall have the Land, as à ſpecial 
ccrþant, where the Leaſe is to a Man and 
is Heirs for another's Life, or where Ten't 
#4” autre Vie grants over an Eſtate to an- 
ber and his Heirs; and now by 29 Car. 2. 3. 
ch Eſtate ſpall be chargeable iu tbe Hands of 
be Heir, if it come to him by. ſuch ſpecial- 
leeupancy, as Aſſets by Deſceut; elſe it ſhall 
1 to the Executcrs, aud be Aſets in their 
dands. | 
Leflte L. or Y. ſhall have reaſonable 
Plough-bote, Hay-bote, and Houſe- bote, 
ichout Proviſion of the Party, and he may 
:ke them on the Land demiſed without 
:y Aſſignment, unleſs he be ſpecially re- 
'r1mned, 

fa Leaſe be made to a Man for his Life 
nd the Lives of A. and B. he hath but one 
'reehold with ſeveral Limitations, which is 
ee ber than à Leaſe for his own Life only; 
t when there are ſeveral States in ſeveral 
erſons, an Eſtate for one's own Life is high- 
than for another's. Therefore Ten't L. 
1y ſurrender to him in Rem'r for Life, 
24 if he infeoff him, it enures by Way: of 
urrender, and is no Forfciture. If Leſſee 
ei leaſe to his Leſſor for Leſſor's L. or if. 
3 eme Leſſee L. and her Husband by Inden- 
,t make a Leaſe to the Leſſor for the Huſ- 
zad's T, ife, ſuch Leaſes can't be Forfai- 
tes, becauſe the Leſſor is privy: to; them, 
r Surrenders becauſe the Leſſees give 
ot up their whole Eſtate; and if the firſt 


* cor marry, and die, during ite A 
h It 
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A Leaſe made to one durante Viduitate, u 


zer Annum, be let to a Man till 100 l. be 


Of Ten't for Term of Life, 


of Leſſee, his Wife ſhail not: be endow 
ed, and if a Rent be reſerv'd on ſuch Leaſe 
made to the Leſſor, the Reſervation is good. 
I a Woman recover Dower againſt the 
Leſſee L. of the Husband s Heir; or again| 
a Widow of her Husband's Feoffee being 
Ten't in Dower, and die, they ſhall hare 
the Land again. A. and B.. Jointenants, 4 
for L. Y. in Fee, join in a. Leaſe L. A. ha 
a Revn and ſhall join in an Action 0 
Waſte. So if Leſſor and Leſſee L. join in 
ſuch Leaſe, it is ſaid they ſhall join in an 
Action of Waſle, and that the one ſhall-re 
cover the Place waſted, and the other th: 
Damages. 


dum ſola fuerit, or quam diu ſe bene geſſerit 
or ſo long as Leſſee fhall pay 10 l. per Ani. 
or till he be promoted to a Benefice, or fer 
any other uncertain Time, if it be of Lands 
and Livery be made, gives a State E. deter 
minable, but if it be of Things that lie in 
Grant, it gives a State L. by delivery of the 
Deed. And in Count, or Plea, the Lefle: 
Mall alledge the Leaſe, and conclude, thit 
by Force thereof he was ſciſed generally tu 
Term of his Life. If a Manor worth 20: 


paid, the Leſſee has a State L. if Livery be 
made, determinable upon the Levying d 
the . If a Rent-charge of 201. ji 


Annum be granted till. 100/. be paid, tbe er 
Grantee has a State for five Years, for it "i 
certain, that then, it will be paid. fei kr 
ſome v=certain. Eſtates are neither for L. Ike 
er W. As where Land is deviſed to Execr 


tors 


Of Ten't for Term of Life. 
ors till ſuch Debts are paid; for if this 
ere a State L. the Nebts by the Exccutor's 
heath might remain unpaid: So where 
zuirdian by Kt.'s Service held the Heir's 
and for the fingle Value of the Marriage, 
in «which Caſs he had the Land but in Natura 
f a Diſtreſs ;) or where ſuch Guardian held 
rer fon the double Value „or where one 
as Land delivered in Execution for. a Debs, 
hich Eſtates are created by Parliament, and 
ey ſhonld be conſtrued to be Eſtates L. 
key might determine before the Money, for 


le Sati gaction whereof they were given, 


ould be levied. 

If a Man grant Lands, or Rev'ns, Ec. 
due Ceremonies requiſite in Law being 
erformed,) or declare an Uſe, and limit no 


E fate, the Grantee or Leflee has a State L. 
K. grants to an Officer at Will a Rent for 


the Exerciſe of his Office for Term of his L. 


he Grantee has a State fn the Rent for Term 
f Life, determinable at Will corſequentially, 


cant take array the Rent, unleſs he removs 
him. from his Offce.. A Eeafe L. made by 
Ten't in Fee, ſhall be conſtrued: for L. ct 
the Leſſee, fuch: Leaſo by Ten't T. ſhall be 
onſtrued for L. of the Leſſor, for if it wers 
conſtrued to be for L. of the Leſſee, it would 
cauſe a Diſcontinuance, and the Law moro 
reſpeRts a leſs. Eſtate by Right, than a great: 
er by Wrong, | 

He that has a State L. or a greater, has a 
Freehold, but none that has a leſs Eſtate, 
tcoffor is properly he that infeoffs another 
in 


arſe it mvſt determine with the Office, bus 


6H 


Of Ten't for Term of Lifc. 
in Fee: Donor is he that makes a Gift in TM 
Leſſor he that Leaſes for L. I. or W. 1 
1 Whoever is diſabled to purchaſe, is di 
| bled to infeoff; but Perſons attainted q 
| Treaſon, Felony, or Præmunire, or guily 
of ſuch Offences, if Attainders enſue, my 
purchaſe (fer the Benefit of others, bu 
their Feoffments are voidable. An Ide 
Madman, Infant, Feme Covert, one unde. 
Dureſs, or born Deaf, Dumb, and Blind 
may purchaſe, and infeoff others, but boi, 
their Purchaſes and Feoffments are void. 
able; an Heretick convict, Leper remove: 
43 by Writ, one Deaf, Dumb, or Blind, | q 
he has Underſtanding, and can expreſs |. 
by Signs, Ville ins of any but the K. ma 
infeoft, and their Feoftments ſhall never be 
avoided. | 
At Common Law a Man could not make 
a Feoffment of Parcel to hold of the Chic 
Lord, for he could not divide the Scignicry 
which was entire, and bar the Lord of tis 
Diſtreſs for the whole Services in any Pan 
of the Land, but he might make a Fecf: 
ment of the whole to hold of the Lord, d 
a- Feoffment of Parcel to hold of himſelf; 
but ſuch Feoffment of Parcel made without 
the Lord's Aſſent after Magna Charta zi. 
{which provided, quo# nllns liber homo det d 
cætero amplius alicui de terra; ſud, quam ut it 
reſid terre ſue poſſet ſuffictenter freri Demir 
Jecdi ſervitium ei delnitum quod pertinet 0 
Jeodum illud, was holden to be againſt the 
2 Inſt. 66, ſaid Statute, and the Heir of the Fecffor migit 
avoid it, unleſs the Services due to the Lori 
might be ſufficiently performed of the Reſia!: 
YOrn air 


Of Ten't for Term of Tears. 
eunoining in the Hands of the Ferffer. And 
WW. this Statute K. took a Fine of his Ten't 
r Alienation, and ſome ſay that he might 
gave ſeiſed the Land as forfeited. 

At this Day, by the Statute of Quia emp- 


=. 
hw a 
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my, the Ten't may alien Part to hold of 
buhe Lord, and the Feoffee ſhall hold of him. 
hy fartcuia; but this Act took not away 
adus Fine for Alienation, becauſaghe was not 
lind WW entioned in it: By the 1 EA. 3. 12. it was 
both rovided, That the Alienation of K.'s Ten't 


'oId n Chief ſhould be no Forfeiture, and that 
vec WB: ſhould only have a Fine; and by 12 Ca. 2. 


ä 


sie :ch a5 are due by Cuſtom of particular 
Mc: 1207 5. | 

r be 

MM Cf Tcn't for Term of Years. 

He Enant Y. is he to whom a Leaſe for 4 


L certain Term of Years is made, who 


nd Wife ſeiſed jointly of a State of Inhe- 
tance, or in the Wife's Right, any Perſort 
eiſed in the Right of his Church, except 
Parſons or Vicars, may by Leaſe for 21 
ears, or three Lives, bind the Iſſues in J. 
but not him in Rev'n or Rem'r, the Heirs 
r Succeflors reſpeRively ; but theſe Things 
- be obſerved in the making of ſuch 
Leale. 
1. It muſt be by Indenture. 


” 15 . ; 
55 2. It muſt, by the Wora's of the Statnte, 
yh e made to begin from the Day of the ma- 


ing thereof, or it may-be made to begin 
from 


g. all Fines for Alienations are taken away, , 


ku s entered by Force of ſuch Leaſe. 
= By 32 H. 8. 28. Ten't. in Tail, Husband. 


63. 
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from the making, by an equitable Can. 
ſtruction; but if a Leaſe L. be made 1 
begin from the Day of the making, tl: 
ta) Cro. (a) Livery of Seiſtn. muſt be made after 
Jac. 458. the Day on which the Deed was dolivercd 
fer if it wwere made on the ſame Dey, i 
auould be void, becauſe a Freehold cannot fui 
Tel. 131. in Futuro, for wwhich Canſe a Grant for 1, 
of a Thing lying in Grant, habendum a di: 
Confectionis, 7s voi; but ſuch Leaſe L. 
Land is good, if Livery. be made after tie 
Day on which the Deed. was delivered, le. 
caulſe it takes. not. Effect by, the Delivery of 
the Deed, but by. Livery of. Seiſin 5 but 1 
Grant of Things lying in Grant muſt tale 
+ ffeft by the Delivery of the Deed, or ut 
at all. 

3. If there be an old Leaſe in Being, it 
mult' be abſolutely ſurrender'd,. or within 
one Year of its Expiration. 

4. There mult not be. a double Leaſe in 
Being at the ſame Time; therefore, if ons 
mike a Leaſe I. according to the Statut, 
and.ouſt his Leſſce, he cannot make a Leal: 
L. according to the Stature.. 

5. It may be for fewer Years or Lives. 

6. It muſt- be of Things manurable and 
cor porcal. 

7; Of Land, &c. moſt commonly. Jett to 
Qu e, Farm for-(b) 20 Years next before, by ſome 
_— * ſeiſed of a State of Inberitance. A Grant 

+= by Copy is a ſufficient letting to Fain 

within this Statute. | 

8. The accuſtomable yearly, Rent muſt 

be reſerved, therefore a Leaſe of. one Act, 

not. uſually. lett, together. with others, an 
mori 
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only lett, reſerving a Rent exceeding the 


mer, to the Value of that Acre, is not 
arranted by the ſaid Statute, as to any 


art, becauſe the old Rent is not reſerved 


ut of the Land accuſtomably letten, but 
new Rent ifſuing entirely out of the 
hole; and where the Words of the Sta- 
ite, which impozwer ſuch Ten'ts to make 


h Leaſes, may be ſirifily obſerved with- 


„any Iucouvenieuce to the Party, they 


Lohr to be purſued. Parceners after Par- 


ion may Lea'e the Land reſerving a Rent 
lr) Rata, fer otherwiſe they could make no 
Le, unieſfs all would agree. So Ten't T. 
Pay lett Part of the Land accuſtomably 
Fucn, reſerving Rent pro Rata, for fer- 


ps he may not be able to get a Tent 
take the Whole. It is not neceſſary to 
ſerve a Heriot, or to reſerve the Rent at 
pur Feaſts, tho? formerly the Leaſes were: 
d made, for the Words of the Statute only 
ry that the yearly Rent or more be re- 
ved. | 
9. It muſt not be without Impeachment 
Waite, therefore a Leaſe L. with a Rem'r 

L. is not within this Statute. 
All Conveyances whatſoever made by Ec- 
efaſtical Corporations are made void by 
El. 19. and 13 El. 10. except Leaſes for 
Lives, or 21 Years from the Time of the. 
king, whereon the old yearly Rent, or 
ore, is reſerved. | 
The fame Rules muſt be obſerv'd in ma- 
ing Leaſes within the Exceptions of the 
id Statutes, as are required in Leaſes made 
according 
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according to the 32 H. 8. except in tw 

Caſes, | 

1. Leaſes within the Exception of thok 

Statutes muſt be made to begin from thi 
| Making, and not from the Day of the M. 
it Vide king, which would laſt a Day longer thu 

' 3 Lev. 438 %% Statute allows, and if a Leaſe one Dy 
| 


longer be good, why not two, aud ſo on: 

2. The 32 H. 8. does not enable the Der 
ſons therein mentioned to make a Concur 
rent Leaſe, . when there is an old Leaſe ii 
il Being of a Year's Continuance, but no Cen 
1 current Leaſe. is reſtrained by the 1 or 141 

: of El. ſo that it be made to commence fron 
the Making; but 14 El. 11. enatts, Thy 
the 13 El. 10. Hall not extend to Horſes in 
Cities and. Towns, but that the ſame my 
| be granted as. they might have been befu 
the 13 El. (even in Fee, ſo that a full ſu 
compence be made of as good Value,) aul 
1 Teaſes may be made of Houſes for 40 Year, 
| ! charging the Leſſte arith Repairs, &c. Pre 
| 


vided that no Leaſe be permitted to l. 

made by Force of the ſaid Act in Rev", 

but this A mentions only Perſons reſtraint 

(a) Watf. ed by the 13th El. Therefore it (a) extend 
339% mot to Biſhops who are reſtrained by ti! 
© 1ft only, and are not within the 153th. 1 

El. 10. enacts, That all Leaſes by Perſui 
reſtrained by the 13th foall: be void, aber. 

of any former Leaſe is in Being, and not i 

be ſurrenaer'd, expired or ended within; 

Years aſter the Making of the new Led: 

But it ſeems, that concurrent - Leaſes 

Bonuſes in Towns, which are prohibued Y 

Li 


WL 
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lr 14th El. are ſa) not made good by this a) War, 


r-rtute, fer it only mentions Perſons re- 


brain by the 15th, but the Reſtrains 
tereef is wholly ſe? looſe by the 141h El. as 
o ſuch Houſes, and the 18th is whelly a 
bling Statute: And concurrent Leaſes 
ade by Biſhops remain as tbey were be- 
tre the ſaid Statutes, therefore it they are 
tonfirmed by Dean and Chapter they are 
Good tho" there are more than 3 Years in 
Being of an «ld Leaſe; but if they are not 
tonfirmed, they muſt follow the Directions 
bf 22 H. 8. By 18 El. all Leaſes by Col 


Nes and Collegiate Churches are void, un- 


eſs one zd of the old Rent be reſerved in 
ern at the Rate of a Quarter of Wheat 
or every 65s. 8 d. and — of Malt 
or every 55. of the old Rennt. 
Notwithſtanding 13 El. ſays, that all 0+ 
her Grants, Sc. ſhall be void to all Pur- 
oſes; yet if they be made by a ſole Cor- 
poration, they ſhall be good againſt the 
Leſſor, if by a Corporation Aggregate, they 
ſnall be good ſo long as the fame Perſon 
ontinues Head: Nor do the ſaid Acts ex- 
end to Grants of ancient Offices of Neceſ- 
ity granted with the uſual Fees. But if 
ty have been uſually granted for one Life 
ny, a Grant thereof for more Lives, er in 
der 'n, is not good; but if they have been 
ally granted in Rev'n, they may be ſtill ſo 
pranted, that the Office may be always full. 
Tent of the Land and a ſtranger join in 
a Leaſe X. by Indenture, this is the Leaſe 
the Ten't only, and the Confirmation of 
e Stranger, and as to him it works _ 
7. 


557. 


Cra. 


. p10 Rep. 60. 


Ca. 


Vide 
Watl. 326. 
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by Concluſion. Two ſeveral Ten'ts of ſe 
veral Lands join in ſuch a Leaſe, it ſhal 
enure as the ſereral Leaſe and Confirms 
tion of both, and ſhall work no Concluſion, 
becauſe an Intereſt paſſes from both. 3 
Leſſee for C.'s Life, and he in Rem'r jon 


in ſuch Leaſe, it is the Leaſe of F. wiil:W 


C. lives, and after his Death, it is the Leak 
of the other, and the Confirmation of . 


and ſo it mult be pleaded; for if the Leſſee 


be ejected, and bring an Ejectment, and 


declare of a Leaſe by both, and upon n« 


Guilty pleaded, it be found ſpectrally, it 
ſhall be adjudg'd againſt him, for 

Fords of fuch Deed be the joint Expre 
ions of both, yet it is ſo far only the Lea 
of either of them, as the Leſſee derives hi 
Poſſeſſion from theirs; but ſuch a Leak 
works no Concluſion, cauſa qua ſupri. 
Ten't T. and he in Rem'r grant a Rent 
Charge, Ten't T. dies without Iſſue, Gras 


tee may avow by Force of a Grant by hin 


in Rem'r. 

A Leafe TJ. by one 15 Years old is void. 
able at Common Law, but it may be goed 
by Cuſtom ; a Leaſe Y. by Biſhop or Tent 
T. not within 32 H. 8. is voidable by the 
Succeſſor or Iſſue. A Leaſe I. by Ten'tT. 
tho it be within the Statute, is void as to 
him in Rev'n or Rem'r. A Leaſe T. by 
Parſon or Vicar, is void as to the Succel 
ſor, a Leaſe L. is voidable : So a Leaſe J. 
by a Prebend, or Archdeacon, (ot made ac. 


cording to the 224 H. 8.) is void as to the 


Succeſſor, and a Leaſe L. is voidable. 


Terminus 


r tho the 
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Terminus ſignifies not only the Limits of 
ime, but alſo the State that paſſes for that 
Time. As if Leſſor for 20 Years make a 
Eeaſe to begin after the Expiration præ— 


ſion i termiui viginti annorium, it ſhall 
3 emmence on a Forfeiture, or Surrender of 
join the firſt Leaſe, but if it had been made to 

ile begin Poſt finem vlginti annorum prædict', 

eat Wit ſhould not commence till the 20 Years 

N. ere expired. 

(Toe WM 


Proper Words to make a Leaſe are, to 
grant, demiſe, to farm lett, betake, and 
whatever Words amount to a Grant, as 
JConmitto, &c. 
Every Leaſe I. when it is to take Effect 
in Intereſt or Poſſeſſion, muſt have a certain 
E Bevinning and a certain End, therefore a 
hu Leaſe for fo many Years as F. S. ſhall live 
2alc is void 2% 7727710: But it may be limited to 
take Effect upon an uncertain Contingent, 
ent WY as when T. S. ſhall pay 20 J. and it may be 
ar made certain by Reference to a Ceriainty, 
um as for ſo many Years as J. F. has in the 
Manor of D. A Leaſe by a Parſon for 3 
Years, and ſo from 3 Years to 3 Years, fo 


Years, if he continue Parſon ſo long, 
ſo much only is certain, the reſt uncertain 
and void. A Leaſe for ſo many Years as 
J. F. ſhall name, is uncertain at firſt, but 
good when he has named them: A Leaſe 
for 21 Years, if J. F. live ſo long, is a good 
Leaſe for 21 Years, determinable on the 
Death of J. F. for there is a certain Period 
fx d, beyond which it cannot laſt, ibi it 
may determine ſo0ucr. | 1 

or 


long as he ſhall be Parſon, is good ey = 2 


Of Tet for Term of Narr. 


For many Reſpects, Leaſes at Comma 
Law could not be made for above 40 Lee 
and it was the better Opinion, that 0 
Leſſee V. could falſify a covenous Recovery 
of the Freehold ; but the Statute of Gion. 
gives Power to Leſſee I. if the Leaſe wen 
by Writing to be received on Default a 
the Freeholder, and to try whether the 
Plea were moved by Colluſion; but thi 
gave Remedy in no other Caſe, nor to Tent 
by Execution, but by 21 H. 8. 15. all Te 
nants J. and Ten'ts by Execution, may fat. 
fify all Manner of Recoveries on feigned 
Titles; but neither of the ſaid Acts give 
any Remedy to a Guardian, 

Parcener makes a Leaſe Y. and after 
makes Partition by Conſent, and has too 
little allotted to her, the Leflee may enter 
into ſo much of the other's Land as will 
make his Part equal; but if Partition were 
made by the Sheriff, it ſhould have bourd 
the Leſſee. 8 

Ten't T. makes a Leaſe J. marries and 
dies without Iflue, the Leaſe is void as to 
him in Rev'n, but it ſhall be good againſt 
the Wife when endowed, for her Eſtate it 
derived out of the Eſtate. T. under which the 
LZeſſee TJ. claims by a Title prior to hers, $1 
if a Son be born, it ſhall be voidable or 
good as to him, according as it agrees with 
the Statute, tho' it be void as to him in 
Rev'n. If K. had made a Gift in T. to 
hold by Kt.'s Service, and Donee had made 
a Leaſe for 30 J. and died, and the K. in 
Right of the Heir, during his Wardſhip, 
or primer Seiſin, had avoided the Leaſe, 
yet 


* 


ter 
too 
nter 
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t the Iſſue afterwards might have affirm'd 
avoided it at his Election. So notwith- 
anding Ten't in Dower avoids for her Life 
Leaſe Y. made after the Coverture, it 
all be in Force after her Death. 

But if a Patron grant the next avoid- 
ce, and then Parſon, Patron and Ordi- 
ry make a Leaſe Y. of the Glebe, the 
ron dies, and the Grantee's Clerk is in- 
ted, the Leaſe ſhall never revive, be- 


ue it was avoided by one who had the 


hole Eſtate of the Glebe in him; 1o 


here Husband avoids a Fine levy'd by 
e Wife, it ſhall not bind her after his 


eath; ſo where a Woman is endowed of 
Advowſon, which is appropriated, and 
eſents, and her Clerk is ingducted, and 
s the Appropriation is diflolved, be- 
uſe the Ircumbent that came in by Pre- 
ntation had the whole Eſtate in him, and 
e Fee betng once diſcharged, cannot be 
urged again without a new Grant. Tent 
makes a Future Leaſe, and dies, his 11- 
e infeoffs A. the Term commences. J. 
all have the ſame Election that the Iflue 


id, to affirm or avoid the Leaſe. 


Leſſee Y. before he enters has an Intereſt, 
alled in Latin, inrerefſe Termini,) which is 
antable over, and ſhall go to Executors, 
c. and ſhall remain good, tho the Leſſor 
e before the . Leſſee enters. A Releaſe to 
ch Leſſee by the Leſſor ſhall diſcharge the 
ent reſerved, but cannot — his 
tate: Nor can the Leſſor paſs the Rev'n 
the Name of the Rev'n before the Leflee 
ters, If two have ſuch a joint —_— 
an 


| 
| 
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and one die, it ſhall ſurvive to the other. ., 
The Husband may diſpoſe of a Term H 
he has in his Wife's Right: If he do n 
the Survivor of them ſhall have ir. If HM; 
band make a Leaſe for Part of the Tei. 
and die, the Wife ſhall have ſo much of . 
Term as he diſpoſed not of, and the E, 
tors of the Sow tor ſhall have the Rent p 
ſerved ; not the Wife, for ſhe claims not u 
der the Leſſor. If he grant the whole oil | 
Condition, and die, and his Executor «ill. 
| ter for the Condition broken, they . 
| Vid. Sup!a have the Term. For the Husband havirg 1M. , 


15 poſed of the Myuole, the Miſe had no manner M. 
Right to it left in her : But in the Caſe alu. 
where the Heir of the Part of the Father ent; 
for a Condition broken by the Fecffee of his. 
ceſtor, who was ſeiſed as Heir of the Part 
Mother, the Heir of the Part of the Mei; 

Pall enter upon him, for the Heir of the Pu: 
of the Father cau't poſſibly hold thoſe Land; = 
Heir, becauſe hees not of the Blood of the fi. 
Purchaſer. A Leaſe is made to Hub 
and Wife for L. Rem'r to the Executor: i | 
the Survivor for . this is not in the Die 
ſal of the Husband, becauſe it is but a He. 
ſibility. Husband and Wife are eject". 
Husband brings Ejectment in his oh 
h Name, and recovers: This veſts the wü e, 


Term in him. i al 
Leaſe Y. made to F. S. and his Heirs, 0. 
to a Sole Corporation and his Succeſſa » 
Mall go to Executors. = 
A Leaſe J. having no ZFeginning limite Tl 
or limited to begin from the making, "Wieſe 
1 | fror op 
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om henceforth, or from a Date impoſſible 
the zoth of February, or from the End 
a former Leaſe, either void, or miſreci- 
d in a Point material, ſhall begin on the 
iy of Delivery. A Leaſe J. limited from 


vin the Day after the Date, but if it be 4 
e ConfeFionis, it ſhall begin the Day after 
e Delivery. : 
If one make a Leaſe Y. of Land or of 
e Herbage, or Veſture of Land, or any 
het l'enement manurable and coporeal, 
way diitrain for it, or have an Action of 
ebr; and if one make ſuch Leaſe of a 
ern or Rem'r of ſuch Tenements, he may 
(train, Sc. for the Rent reſerved, when 
e Poſſeſſion comes to the Leſſee by Force 
luch Leaſe. But none, except K. can 
lerve a Rent out of incorporeal Inheri- 
rces, to which no Recourſe can be had 
r a Diſtreſs, as Fairs, Tithes, Ec. yet if a 
bet doth reſerve a Renton a Leaſe . of 
ch Inheritances, he may have an Action 
Debt for it by Way of Contract, but 
nt diſtrain; but if the Leaſe were for 
ite, and there had been no Covenant on 
e Part of the Leſſee to pay it, the Leſſor 
d ro Remedy at Law; not an Action of 
hebt, becauſe it was reſerved for Liſe, nor a 
al or miæd Action, becauſe it is but a Sum 
C; Sed Q. If he be not relieved by 8th 
Qu, A. which gives an Action of Debt for 
et reſerved on any Leaſe L. 

There is a Difference betwixt the Words 
elervation- and Exception; the firſt is 
oper, where ſome new Thing, not 12 
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je Date, or the Day of the (4) Date, ſhall 1 


47 
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A before, is to be rendred to the Leſſyl 
Oc. the ſecond is were Part of the Thin 
ranted is ſaved to the Grantor ; prope 
Words of the Firſt, are reſervanao, A 
ſolvendo, inveniendo, dummodo, and the !ike; 
the Words excepris, præter, Ec. are proj 
for the ſecond ; out of a General, a Px 
may be excepted, as out of a Manor on 
Acre, but not a Part out of a Certainty, 
where 20 Acres are demiſed, excepting or 
. for ſuch an Exception is repugnant. 
Rent can be reſerv'd to none but th 
Loeſſor: If two Jointenants make a Lea 
_ reſerving a Rent to one of them, it ſh; 
go to both, unleſs it be by Indenture, i 
which Caſe it ſhall enure to one alone, h 
Way of Concluſion. Rent generally u 
ſerv'd by Ten't in Fee, goes to him and | 
Heirs, by Implication of Law, as incident 
the Rev'n; but if it be reſerved to the Le 
ſor, or to him and his Aſſigns, or to hit 
and his Executors, it determines by | 
| Death, for Expreſſum facis cefſare Tui 
(4): Ver. rum: But it has been (a) reſolved, that 
uy 1j Rent reſerved tothe Leſſor and his Execum 
and AMigus, during the Term, ſhall go 
the Heir. © 
Dogs, Conies, c. cannot be diſtral 
for Rent, becauſe no one can have a valug n 
ble Property in them, and an Ax in a Ma 
Hand cutting Wood, or an Horſe which 
Man is riding on, are privileg'd for .. 
(6) x Sid. Time. (3) But it ſeems that Horſes daruf.“ 
442, 440. 29g a Cart may be diſtrained for Rent, «nl 
if a Man riding on a Horſe be Damage. 
ſaut, the Horſe may be led to the Pound a 
3 i ll 
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Man non him. Cloth in a Taylor's 
op, Ec. cannot be diſtrain'd, becauſe it 
ih for the Maintenance of Trade. 
r looſe Shocks, becauſe they cannot be 
ored in the ſame Plight; (but if they 
in a Cart, or Damage-feaſant, they may 
diſtrain'd.) And now by the 24 Gul. & 
r. 5. Corn in Sheaves or Cocks, or looſe, 
n the Straw, or Hay lying in a Barn, 
hen a Hovel, or Rick may be ſeijed, 
rd, and leck d nþ till reflevied, ſo as it 
ot removed to the Damage of the Owner, 
Ly the ſaid Statute, if the Ten't doth not 
ev is Goods taken, within five Days, they 
be appraiſed by two frworn Appraiſers, 
ſeld. By the 8th of Qu. A. No Goods 
g in any Tenement leaſed for Life, V. 
V. ſhall be taken by Virtue of an Ex- 
ion, at the Suit of a Subject, unleſs the 
int ſpall pay the Landlord the. Arrears 
fer Reat for ſuch Tenement, but it is 
rent to pay one Year's Rent tho more 


ts 

eaſts of the Plough, or the Utenſils of 

an's Trade or Profeſſion, cannot be di- 

nd, if other Beaſts or Goods may be 

a; nor Things fixed to a Freehold. 

Stranger's Beaſts that eſcape into the + 

| may be diſtrained for Rent, tho' they 
nut teen Levant and Couchant. But Lot. sto. 
ms that this is to be underſtood where 

caſts that eſeape are Treſpaſſers; for it 

rerzciſe, where the Ten't of the Land 

Deſauit in not repairing his Fences, by 

n <oereof the Beaſts came upon the 

; jor in this Caſe, the Lefor cannot 

E 2 A4 Hain 
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diſtrain ſuch Beaſts, tho they have been 
vant and Couchaut, unleſs he give Nitice 
the Owner, who ſuffers them to continue tl 
afterwards, for the Leſſor is in Fault in 
binding his Leſſee to repair the Fences; | 
rhe Lord of the Fee, or Grantee of a N 
Charge, in ſuch Caje may diftrain {i 
Beaſts after they have been Levant | 
Couchant, without giving Notice, for |: 
r0 Way to blame for the Want of repair 
the Fences, 

He that deſtrains Things having Ii 
mult put them in a Pound overt, wii 
3 Miles in the ſame County, either in 
own Cloſe, or in another's, and the 
er mult ſuſtain them, and ſhall be 
Tre ſpaſſer for ſo doing; if the Pound 
covert, the Diſtra'iner muſt ſuſtain them 
his own -Coſt, He that diſtrains Gt 
ruſt put them in a Pound Covert wii 
3 Miles in the ſame County: If he put tit 
in a Pound open, he muſt anſwer tor ti 
if ſtol'n, or damag'd. 

He whoſe Goods are unlawfully diſtn 
ed, may reſcue them before they ere | 
pounded, not after, for then they art 
Cuſtody of Law, 

Commoner making freſh Suit may 
his Goods, diſtrain'd for Damage-tesl 
out of a Pound unlock'd; but it he 
them out of a Pound Jock'd, a Muß, 
Tarco fracto lies againſt him, and he that. 
Rraind may take them again wherever 
finds them. Rent due the laſt Day of 
Term was not diltrainable, becauſe the Tt 


was ended; but vow by the $th of Qu. , 


K 
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er may diſtrain for Arrears of Rent after 
Leaſe is determined, provided the Diſtreſs 
made «within 6 Months, and during Lef 
; Title, and Ten'rs Poſſeſſion. 


the yearly Rent; but if one not ſeis'd of 
nements make a Leaſe by Deed-Poll, or 
ro, ard bring Debt for the Rent reſerv'd, 
: Leſſee may plead that the Leſſor had no- 
ng in the Tenements at the Time of the 
ale: Or he may plead Non aimiſtt, and 
re in Evidence the ſpecial Matter, ( for ii 
wi bare uſing of the Words Leaſe, De- 
, &c. that makes a Leaſe, but the Tranſ 
ring of an Intereſt to the Leſſee ; but it 
: Leaſe were by Indenture, he could not 
ad this Plea, for an Indenture concludes 
th Parties. If B. Leſſee for C.'s Life, make 
aſe J. and purchaſe the Rev'n, and C. die, 
may confeſs and avoid notwithſtanding 
e Indenture, for an Intereſt paſſed by it, 
d therefore it works no Eſtoppel, as it 
vid have done, if B. had had nothing 
the Land, If one take a Leaſe of his own 
and by Indenturc, rendring Rent, he ſhall 
 eftopp'd; but if it were only of the 
erbage, he might ſay that the Leſſor had 
ring in the Land; for th a Man le 
oped to affirm the ruth, when it is direftly 
itrary 10 what he has exprefly acknowledged 
bis oxen Deed; not ſo when it may be only 
wd to be contrary by Argument, let the 
uſequerce be ever ſo plain. Aſter the 
tale taken by one of his own Land is end- 
the Eſtoppel determines : For rhe ſole Iu- 
it of the Iudeuture is mutually to bind each 
E 3 Party 


The Leſſor (a) each Year may have Debt a) = 
b. 292, by 
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Party to fulfil the Agreement therein contii 
ed during the Term, «which being determy 
they have had the full Fffect aehich und 
ſign'd. 
At Common Law, any Eſtate of Fre 

48 hold in Land might paſs by Livery of $ 
fin without Dced, and Leaſes Y. of the Li 
were good without either Livery of Sei 
or Deed. Yut now by 29 Ca. 2. 3. all Len 
 tſtares, Iutertſts of Freehold, or Term | 
Tears of Hereditaments , not put in Iritin 
and ſgued by the Parties making them, 
their Agents autherized by Mriting, ſhall lu 
no greater I ffe&t than as Eſtates at Will, a 
cet Leaſes not exceeding three Years, alem 
the Rent ſhall be tuo Thirds of the full Val 
And all Aſiguments, Grants, or Surrender 
Such Eftates, not being Copyholds, muſt be 
Deed ſigned, ut ſupta, or by Operation | 
Taw: Aud all Declarations or Creation 
Truſt muſt be by Writing ſigned by the Pi 
iy, or by his loſt Will by Wriuarg, exc 
ing Truſts refultirg Ly Imflicaticn e 1: 
er transferr 4 or extinguiſhed by Ad 


| 
' 
| 
; 
i 
| 
y 


3 
Vid. infia Leſſee J. may enter by Force of f 
Leaſe, without Livery of Seiſin; but reg 
tarly no Frechold can paſs without | 
Therefore if A. being in his Houſe, fay i 
B. I demiſe to you this Houſe for Life, ti 
gave no Freehold before the Statute withou 
Livery, nor ſince the.S:atute with Livery. 
| Livery of Seiſin is a ſolemn Delivery" 
mne Poſſeſſion, and is T'wofold. 1. In Det 
:. In Law. Livery in Deed is when i 


-ecoffor and Feoffes being both on the Lon 
. I 4 i 
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- Feoffor delivers to the Feoffee a Turf of 

e Land or a Ring of Gold, or any other 

hing not concerning the Land, with ſuch 

ke Words; Here I deliver you Seiſin and 
Poſſeſſion in the Name of all the Tene- 

ments contained in the Deed of Feoff- 

ment, c.“ And it ſeems that it may be 

ell made by Words only without any ſo- 

mn Act, as when the Feoffor ſays to the Cont. Cry 
coffee, Enter into this Houſe and enjoy /* ** 
the fame according to the Form of the 

Need, Ec.“ but the bare Delivery of the 

):ed on. the Land ſhall only have the Ope- 

ion to make it take Effect as a Deed, and 

all not amount to Livery of Seiſin, unleſs 

be delivered in the Name of Se iſin of all 

je Land, Oc. 

Livery im Law, is when the Feoffor and - 

coffee being in. View of the Land, the 

offor, after Delivery of the Deed, lays 

the Feoffee, Go enter into the Land 

and take Poſſeſſion thereof according to 

the Form of this Deed, Cc. Such Livery | 
good if the Feoffee enter, tho' the Land 
in another County; (and before 29 Ca. | 
3. Livery in Law paſſed the Fee without | 
y Deed ;) but if either of the Parties die 
fore the Feeffee enters, the Livery is 
il, for it paſſes no Freehold in Deed, Lit. ſec. 66. | 
in Law before Entry; and by the Death | 
the Fecffor, the Land belongs to ſome other, | 
the Feeffee: cannot enter ⁊vithout deveſt- 
g his Eſtate; by the Death of the Fedffee 
ere ig no Purchaſer remaining to take the 
ſtate and the Heir ſhall never take by Pur- 
e, where the Word Heir is not uſed ta 
E 4 deſcribe 
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| 8 aeſeribe a Purchaſer, But only to limit the B 
| | ſtate deſign'd to paſs. Yet if the Feoffee chin 
| the Land as near as he dares, for feat 
Death or Battery, ſuch Entry in Law hl 
execute the Livery in Law. 
A. makes a Deed of Feoffment of diven 
Parcels of Land to divers Men jointly, and 
makes Livery of one Parcel to one Feoffe 
according to the Deed, this paſſes all nf 
to all. A. makes a Charter in Fee, an 
makes Livery ſecundum f rmam Charte, | 
Lite, yet the Fee ſhall pafs, for Livery is ut 
only made for Life, but alſo according to in 
Form of the Deed, i. e. according to tl 
Quantity and Quality of the Eſtate cor 
raind in the Deed, which neceſſarily include 
4% Lin, State L. (a) But where the Deed and il 
Sett. 159. Words nſed in the Livery are inconſiſtent, u 
thing paſſes by the Deed. ME. 
A. makes a Leaſe Y. by Deed, or gi 
Land by Deed to 2. to hold to him and hi 
Heirs after the Death of A. Livery of Seiln 
made according to the Form of either Deed 
(whether before or ſince 29 Ca 2. 3.) is voi 
for the firſt Deed expreſly gives a Chattel on) 
and the ſecond gives a Freehold in Futurd 
and conſequently is void: And where i 
fole Purport of the Livery is to make tit 
Hſtate contain'd iv the Deed effeftnal, i 
ſhall rather be void, than ſtrain'd to gne 
Freehold in the finſt Caſe, or a preſent Eſt 
in the ſecond, againſt the manifeſt Intent of it 
Parties, | ali 
Not only fixd and immoveable, bu 
Vid ſup 6, Moveable Inheritances alſo may paſs by L 
very: As where 13 Acres, lying in a * 
| | : 


Vid. ſupra 
b 4. 
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aw of $0, are by Cuſtom yearly ſet out to 
Man, ſometimes in one Part, ſometimes 
another; if they be Parcel of a Manor, 
ey ſhall paſs by the Name of the Manor; 


they be in Groſs, the Dee& muſt be of 
de 13 Acres lying in the Meadow, with- 
t d:ſcribing any in Ceftainty: And by 


jrery of the 13 Acres allotted to the Feet: 
r that Year, all his Intereſt ſhall paſs. 
en one Manor is divided betwixt Par- 
ners, ſo that one ſhall have it one Lear, 
{ the other the next, Sc. without Que- 
on Livery muſt be made of that: Where 
o Manors are divided betwixt them al- 
eis vicibus for ever, a Deed of Feoffment 
uſt be made of both, and Livery miſt be 
f one of them one Year, and of the other 
he next. | 

One may have an Inheritance in an upper 
bamber, and paſs it by Livery. 

Dif'ce makes a Deed of Feoffment, deli- 
ere it, ard by Attorney enters and gives 
citin; this is good, for the Deed of Feoff- 
dent hath its whole Operation from the 
irery of Seiſin, and the Feoffor is in Pof- 
fon when that is made according to the 
ed. But if DiſG'ee make a Leaſe Y. and 
cliver it, and then -deliver it again upon 
ie Ground, yet nothing paſſes to the Lef- 
e, for a Leaſe I. mult take its Effect by 
ie Delivery of the Deed, or not at all, but 
the Time of Delivery he was out of Pof- 
lion, and the ſecond delivery of a Deed 


bull: id. But if the Deed had been deliver- 

LW to a Stranger, as an Eſcrow, to be deli- 

5 * as his Decd on the Land, it had been 
09d, 


Ez. --- rheb 


29 


ve yance at Common Law, and it cannot pa 


. eonſtruing the Charter as a Covenant to ſtau 
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Leſſor V. of ſeveral Cloſes in one Cour 
ty makes Livery of them, the Leſſee or his 
Wife, or Servants being then in the Houk 
or on Part of the Land, this is void, ſu 
the Poſſeſſion continuing in the Leflee, u 
Livery can be made of it; but if his Catit 
— had been there, the Livery had be: 

ood. 

Where a Man has two Ways of paſlitg 
Land both at Common Law, and intend 
to paſs it by one of them, aud it cannot pul 
by the Way he intends, it ſhall paſs by ti 
other, if there be ſufficient Words. As i 
A. ſeisd of two Acres, make a+ Leaſe 1 
of one of them, and after, intending ti 
paſs them both by Feoffment, make a Dee 
of Feoffment, and give Livery in the Ac 
in Poſſeſſion, in the Name of both, the Act 
in Poſſeſſion only paſſes by the Livery ; ye 
if the Leſſee attorn, (which <vas neceſſin 
before 4 & 5. Annæ 15:) the other ſhi 
paſs by Way of Grant of a Rev'n and 4 
tornment, for this Way of Conveyance | 
by Common Law, as well as the other 
But where one intends to paſs Land by Con 


that Way, the Law will not raiſe a Sun 
by Way of Uſe by Force of the Statute; 
it a Father make a Charter of Feoftment ! 
his Son, and a Letter of Attorney to el 
ver Seiſin, and no Seiſin de delivered, tht 
Law will not raiſe an Uſe te the Son, 


id ro the Uſe of the Sou in Confiaeratit 
of natural Affection; For the Father er 
preſly defign'd that it - ſhould enure by Vi 

0} 
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f Feoffment, by Force of which: Convey- 
* ace, the Law would adjudge the Son ta- 
„le Land by the Father, which is cad 
" the Per, whereas by. the other he is ; 


ather eſteem d to come aſter him, . than by 

im, which is call d in the Poſt; and ald 

it ſhould enure by Way of Covenant tq- 

und ſers'd, it would paſ the whole Eſtate 
mmediately, and conſequently the Livery of” 

ein could take no Effect. But later Au- 

rities are contrary to my Lord Coke, as; Lev. 9, 10 
this Point, becauſe the Principal Intent 12 

' the Deed is to paſs an Eſtate to the S,, VG 
nd it ſhall: not be fruſtrated by adhering 

vw triftly to the Form of the Conveyance, if. 

y any Conſtruction it can be made effettual. 


ic [et it has been refolved that à Covenant to; Lev. 126, 
an Niue, which ſhall be to ſuch and 506. 
„c Uſes, doth not amount to @ Covenant 

no and ſeisd, becauſe then the Party could 

1.” the Fine: But in this Caſe, the 


rds of the Decd do not purport the Grant 
an Eſtate paſſing immediately, as they o 
n the Caſe above. 
A Houſe or Land belonging to an Office,. 
Chamber belonging to a4 Corody,. pals by. 
d without Livery. by the Grant of the 
ice, Or Corod d 
A, makes Leaf: v. Rem'r for L. T. or Fee, 
nd makes Livery to Leſſee Y.. this paſſes 
he Freehold to him in Rem'r; but if Leſ- 
e V. enter before Livery made to him, 
be Freehold reſts in the Leſſor, for Livery. 
void when made to one in Poſſeſſion be- 
re, A. makes a Leaſe Y. to J. and C. 
thou Deeds. (Peſere 29 Ca. 2. 3.) Rem'r: 


ta 


$4 


to D. and makes Livery to BY. in C.'s 4h 


when two Attornies have a bare Auth 


C. and makes Livery to the Leſſee with 


- Freehold himſelf, 
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fence in the Name of both, this veſts th 
Rem'r in D. for the Law intends that then 
is ſuch a mutual Truſt between ref that tk 
a joint Eſtate, that the Act of either of the 
7s effectual for himſelf and the other, eh. 
cially where tis not prejudicial to him; hy 


rity to receive Livery jointly, if it be mad 
to one in the other's Abſence, ſecundi 
formam Charte, it is void. For they bein 
Strangers to the Land, and their Authorit 
depending wholly upon the Letter of Attorn 
their Acting is no further of Force than ih 
ig purſued. wit 

A. intending to infeoff J. and C. witha 
Deed, makes Livery to F. in C.'s Abſent 
in the Name of both, this is void as to ( 
(whether made before or ſince 29 Ce. 2.3, 
for no one in his Abſence can take. or give 
Freehold by Livery, but by Attorney wa 
ranted by Deed ; yet one may take a Freelu 
by Way of Rem'r, by Livery made to anith 
in his Abſence, as in the Caſe above of a Lei 
Y. Rem'r in Fee. And if a Deed of Feoiihih® 
ment be made to two, Livery to one in tgp 
Name of both is good. 

Tho' a Deed may be delivered witho 
Words, yet Livery of Seiſin cannot be mad 
without Words. 125 Dol 

A. makes Leaſe I. to B. Rem'r in Fee t 


View; this is void, for none can take 
Force of ſuch Livery, but he that takes ti 


When Leflor and Leſſee come upon ti 
row 
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wund on Purpoſe for the Leſſor to make, 
id the Leſſee to take Livery, ſuch Entry 
ells no Poſſeſſion in the Leſſee before Live- 
u for if it ſhould, the Livery would bs 
did. So when Diſs'ee enters to deliver a 
teleaſe to the Difs'or upon the Lend by A- 
meement, this Entry for ſuch: Purpoſe avoids 
ot the Diſs'n: For affectio tua nomen impo- 
it operi tuo. But if the Dits'or infeoff the 
ik'ee and others, yet the Diſsee is remit- 


mes lawful, he cannot receive an Eſtate from 993: 
be Diſs'or. | 

if a Feoffment be made by Deed, (or 
without, before 29 Ca. 2. 3.) of divers Lands 
1 divers Towns in the ſame County, Li- 
ery of one Parcel in the Name of all 
pales all. But if the Lands lie in ſeve- 
| Counties, there muſt be Livery made in 
ch County. 

When A. grants Land to B, in Exchange 
ur the Land which B. has, and B. grants 
is Land to A. in Exchange for the Land 
ich A. has, each may enter into the o- 
her's Lands ſo-put in Exchange, without 
Livery of Seiſin. A Freehold likewiſe paſſes 
jithout it, by Deviſe, Surrender, Releaſe or 
onfirmation to Leſſee Y, or W. or a Fine 
phich is a Feoffment of Record. At Com- 
non Law, an Exchange was good without 
Deed where the Lands lay in the fame Coun- 
; where they lay in divers, it was not. But 
hings lying in Grant could never be ex- 
banged — Deed indented. | 
Things exchang'd need not be in E 
Kfore the Exchange made, for a new Rent 


may 
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ed to the Whole; for while his Entry couti- Lit. Sect. 
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| may be granted out of Land, in Exchangy 
for Land. Nor is Tranſmutation of Pofl:,; 
| ſion requir'd, for a Right to Land, or Rem 
may be releaſed in Exchange for Land, An 
the Things exchang'd' need not be of the 
ſame Nature, fo they concern Lands or Te 
nements, as Rent may. be exchang'd fr 
Land; Tithes, or Tenure by Divine Service 
for Things Temporal: But Land cannot be 

| exchang'd for an Annuity. 

51 In Exchange, the Eſtates mutually gire 
in Exchange muſt be equal in Quantiy, 
for if a Fee · ſimple be exchang'd for a Fee, 
or a Tail general for a Tail ſpecial, &c. the 
Exchange is void. But the Quality of Eftat 
needs not to be the ſame; therefore tw 
Men may give Land. to two others jointly 
and the other in Exchange give to them i 
Common; or they may give a ſole Etats, 
and receive a joint one. So a Subje& my 
Exchange Land with K. tho' K. be ſeisd 
of the Land exchanged in his politick Ct 
pacity, and the Subject in his natural. NH. 
is it neceſſary that the Parties to the Er 
change have an equal Eſtate when they make 
it, for if Ten'e T. or Husband ſeis'd ip t 
Wife's Right make an Exchange, and giv 
and take a Fee, it is good, till avoided FM. 
Wife or Iflue, | 

This Word Excambium, Exchange, is Wy. . 
ſolutely neceſſary. : 121 | 

Vid ſufra It muſt be executed by. Entry. in the Lit 

78. of both Parties, for no Freehold paſſes 1 

Deed or Law before Entry, and therefors | 

either of the Parties die before Entry, thi "ay 

Exchange is void. But it is not neceſſiſ 
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hat the Things given or taken in Exchange 
zould be equal in Value, for the Ceremonres 
cquired for the Solemnity of a Conveyance 
ing obſerved, the Law examines not into 
be Suffciency of the Conſideration. An In- 
int exchanges Land, and at full Age occupies 
he Land taken in Exchange, this binds him, 
cauſe it was not void, but voidable. 

Leſſor I. dies before the Leſſee enters, yet 
iy he enter, for by the Leaſe he has a 
ight 2 to have the Land according 
>the Form of the Leaſe, and the Term be- 
2 veſted, the Leſſor's Death cannot deveſt 
. But if 4. make a Deed of Feoffment, . 


97 


ind a Letter of Attorney to deliver Seiſin, yige ſupra 


nd dic, this avails nothing, for the other 78. 
15no Right to have the Tenancy according 
2 the Deed before Livery, and by the Death 
f the Feoffor, the Lands belong to ſome 
ther; but if a Corporation aggregate make 
Deed of Feoffment, and a Letter of Attor- 
ey to deliver Seiſin, the Livery is good at- 
er the Neath of the Head, becauſe the Body 
elitick remains. 

An Attorney. is one ſet 'in the Place of an- 
tber; and is either Publick, as an Attorney 
t Law,. whoſe Warrant is, Talis ponit loco 
% talem Artornatum ſuum; or Private, as 
hoſe authoriz'd to deliver Seiſin, which muſt 
e warranted by Deed 3 Liter Acquietanciæ 
ignifies a Need of Acquittance, ſo a Leiter 


Attorney ſignifies a Warrant of Attorney 


y Deed. 

Infants, Monks, Perſons attainted, Ex- 

ommunicate, Vilteins, Sc. may be Attor- 

les to deliver Seiſin. A Wife, as Atterney 
to 


52 


88 


Perk, acc. 


Deed be to two, and a Letter of Attorney u 
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to another, may deliver Seiſin to her Huf 
band; ſo may Husband to Wife, or hen 
Rem'r to the Leſſee L. 

If an Attorney purſue not his Warrant, 
what he does is of no Force. But if 4 
ſeiſed of B. Acre and W. Acre make a Deed 
of Feoffment of both, and a Letter of Attor 
ney to enter into both, and make Livery d 
both, the Attorney enters into one, and 
makes Livery ſecundum formam Charte; 
this is good, tho' he enters not in the Nam: 
of both, for it is Tantamount. So if the 


} 
4 
Y 
'T 
"T7 


deliver Seiſin to both, and he deliver Lion 
to one only ſecundum formam Charte ; thi 
is good, tho” the abſent Feoffee may waint 
it, for the Attorney purſued the Subſtance d 
his Warrant. | 

Leſſee L. makes a Deed of Feoffment, ad 
a Letter of Attorney to the Leſſor to male 
Livery, and he makes it accordingly, 90 
he may enter for the Forfeiture. Brut | 
Leflce Y. make a Deed of Feoffment, at 
Letter of Attorney to the Leſſor to nil 
Livery, and. he do it accordingly, this L 
very ſhall biud the Leſſor, for the Loſi 
had no Freehold <vhereon the Livery cui 
enure; but in the fixſt Caſe, the Leſſee lu 
au Eſlate which might faſs by Livery, an 
ihe Lefſor who was not privy to the Dil 
zug ht preſume that it contained no gee! 
Iiſtate than the Lefſee could lawfully wa 
But when Leſſee I. makes Livery as Att 
ney to the Leſſor, the Freehold paſtes tro! 
the Leſſor, and the Term is not drown'd. I 


Freeie 
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1.0 ebold to the Feoffee, nor ſpall the Leffee's 
nſent that the Leſſor ſhall paß the Freehold 
hich he lawefully may paſs, be conſtrued as 
ant Surrender of his Term. 


If one as Procurator to another preſent to 


oſſeſſſon, becauſe the Preſentee comes in 
the Inſtitution of the Ordinary, who 7s 
mended, as an indifferent Fudge, to admit 
» rightful Patron's Clerk. If the Lord ſell 
„ Ten'ts Land by Force of the Ten'ts Will, 
: the Seigniory remains. But if Caſtui goo 
e after 1 R. 3. had been Grantee of a 
ent, and had made a Feoffment, the Rent 
ad been extinct, tho' the Land had paſs'd 
om the Feoffees, for he ated not by a 
ure Authority derived from them, but his 
Mmuveyance was made good by the Statute, 
» Reſpeft of that inherent equitable Right 
hich he had to the Laud. | 
Dils'ee of two Acres makes a Deed of 
eoffment, and a Warrant of Attorney to 
nter into both, and to make Livery ſecun- 
n formam Charte, the Attorney enters 
no one only, and makes Livery ſecundum 
mam Chartæ, the Livery is void, becauſe 
te whole Warrant is not purſued, for the 
ſtate of the Diſs'or in the other Acre cannot 
deveſted without Entry, and what an At- 
ney does is no farther valid than as he acts 
ſuch; but hen he takes upon him to alter 
amin iſ the Grant of him that impowers 
wm, his Acts are void. But a Cuſtom to 
ant Copyholds Lands in Fee, implies a 
wer to grant for L. Rem'r in Fee, ſor the 
rd hath this Paxeer in Reſpect of his own 

Iutereſt 


;s own Benefice, he puts himſelf out of 


$9 


90 


Intereſt, not as a Subſtitute to another, þ 


6) 2 Roll. the Attorney be made a Patty. (2) C. 


Abr. 8, 9. 


33 


not provide againſt it by Covenant, Bu 
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omne majus continet in fe minus. Leflor 1. 
makes a Deed of Feoffment, and a Letter d 
Attorney to deliver Seiſin, the Attorney ei 
ters on the Leſſee, and delivers Seiſin; th 
is ſufficient to convey the Rev'n, or th 
whole Warrant is ptr ſued, and without dou! 
if the Lefſor had done the fame in his 
Perſon, the Rev'n would have faſs'd. 

A Letter of Attorney may be contained 
a Deed of Feoffment, beginning Omni} 
Chrifti, Sc. But not in an Indenture, unlei 


As an Attorney muſt purſue the Author 
expreſs'd in the Warrant, ſo muſt he obſen 
the Authority implied in Law, vis. Th 
the Livery be made on the Land, for if it 
made within View only it is void. 

Prohitition to forbid Ten't in Dower, « 
Curteſy, or Guardian in Chivalry to do Wake 
lay at Common Law; but Leſſor L. or] 
could have ho Action of Waſte againſt Le 
ſee, before the Statute of Glouc. cap. 5. bt 
cauſe it was eſteem'd his Folly that he di 


now by the ſaid Statute, Waſte lies again 
the Ten'ts aforeſaid, tho* the Leaſe be bu 
for half a Year. But the Writ muſt be ge 
eral, gucd tenet ad Terminum annorum, it 
there is no other Writ, and the Count mul 
be ſpecial: And yet the Words of the Status 
are Tenant for Term of Years, and the St 
tute is Pena}, which ought to be ſtrictly co 
ſtrued; but tho Caſes of like Nature, hid 
cannot be brought within the Words, fis 
got by Equity be ſullject to the Penalty 0 

Larue 
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Latute, yet where they are comprehended 
thin the Meaning of the very Werads, it is 
therwiſe ; thus the Statute ⁊vhich makes it 
Igh Treaſon to kill K. or Petty Treaſon to 
ll Maſter, are extended to the Killing of 
he Queen Regnant, or of a Miſtreſs, becauſe 
hoſe Words are meant to any of whom ve 
nd related as Subjects, or. Servants; ſo 
this Caſe the Wards Tenant for Tears, 
gui any one that has a determinate E- 
Lite, 

An Action of Waſte lies for him that has 
de immediate Eſtate of Inheritancg for 
aſte done in Houſes, Gardens, Woods, 
Trees, Lands, Meadows, or Exile of Men, 
the Diſheriſon of him in Rev'n or 
Lem'r. 13 | 

Waſte is either Actual, as where Leſſee 
s down Houſes; or Permiffive, as when 
e ſuffers a Houſe to be burnt by Neglir 
ence, or Miſchance, or ſuffers it to be un- 
vrered, whe-eby the Timber Becomes rot- 
n. Jo pull down a Houle, is Waſte tho' 
were ruinous when the Leflee came in, 
dels he after rebyild it: But to ſuffer it 
be urcover'd is not Waſte, if he found it 
ncover'd, | 

It Windows, Wainſcot, Benches, Doors, or 
urnaces, Ec. fix'd to the Houſe either by 
e Ten't, or him in Rev'n, be broken or 
tied away, it is Waſte. 

Ten'r muſt keep the Houſe from waſt ing. 
0 no Timber grow on the Ground. 

if he do, or ſuffer Waſte, and repair be- 
re the Action is brought, an Action of 

| Waſte 


e) Rol. A. 
507. contra it may be much to the Landlord's Prejudice; 


Of Ten't for Term of Tears, 


Waſte lies not, but he cannot plead #07 fer 
vaſtum, but muſt ſhew the ſpecial Matter, 
To cut down Fruit- Trees in an Orchard 
or Garden is Waſte; but if they grow an 
other Ground, it is not- | 
It is (a) Waſte to build a new Houſe, ſi 


and it is alſo Waſte to ſuffer it to be waſte 
when built, for then it is as much the Laul. 
lord's as if built by himfalf. I 4 

It is Waſte for Ten't of a Dove-houſe, War 

ren, Park, Vivary, Sc. te take ſo many, 
that ſuch ſufficient Store be not left as he 
found, or to ſuffer the Pale to decay, when 
by the Deer are diſperſed. 
To cut down or top, or do any AQ thu 
may decay Timber Trees, is Waſte, to {ut 
fer the young Germins to be deſtroyed, i 
Deſtruction; Oak, Aſh, and Elm, are Tin 
ber every where; Beeches, Sc. are Timber 
only in thoſe Places where they are uſed i 
Building, for Man's Habitation. 

Leſſee may cut down Underwood, but: 
he ſuffers the young Germius to be deſtroyet 65 
or ſtub up the ſame, or cut down Beech. 
Maple, &c. ſtanding in Defence of the Houle 
or ſtub up, or ſuffer to be deſtroyed, 
Quickſet Fence of White Thorn, for thel 
and ſuch like Deſtructions, an Action of Walts 
lies againſt him. 

To cut down dead Trees is no Waſte; bu 
turning of Trees to Coal for Fewel, wht 
there. is ſufficient dead Wood, is Waſte : & 
to dig for Gravel, Stones, £9c. in Mines 0% 


open when he came in, unleſs it be for the W. 


Ti 


Repairs of his Houle, 


Of Ten't for Term of Tears. 


To ſuffer Houſes to be waſted, and then 
e Timber to repair them, is double Waſte, 

[t is Waſte to tuffer the Wall of a River or 
he Sea to decay, whereby the Meadow or 
Marſh is ſurrounded, and becomes unprofi- | 
able. But it is no Waſte puniſhable, if it 
e ſuddenly furrounded by the River or the 
dez. If the Houſe be uncovered by a Tem- 
belt, the Ten't muſt in convenient Time re- 
pair it, but he is not compellable to repair a- 
Houſe wholly deſtroy'd by a Tempeſt, Light- 
ing, Enemies, Ec. 

It is Waſte to convert Arable into Wood, 
r 2 converſo, or Meadow into Arable. Ihe 
Ten't may take ſufficient Wood to repair the 
Fences as he found them, but not to make 
(cn, and he may allo take ſufficient Botes. 

To cut down Trees for Repairs, and fell 
them, is Waſte by the Vendition, tho' he 
buy them again, and employ them in neceſ- 
lary Repairs, 

Leſſor L. grants by Deed, that if waſte 
be done, it ſhall be redreſsd by Neigh- 
bours without Suit; yet Waſte lies, for ſuch 
Grant is void, the Deſign being nat to make 
the Leaſe withour Impeachment of Waſte, 
but ro erect a new Court to inſtict the Pe- 
nalty, 

Exile of Villeins or Ten'ts W, or making 
them poor, whereby they depart from their 
Tenements, is Waſte, and in the Statute of 
Glouc. is comprehended under the general 
Word Waſte. Waſte and Deſtruction in their 
larger Senle are convertible. | 

Sometimes one ſhall join in an Action of 
Walte for Conformity, in Reſpef of his 
Intereſt 
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Intereſt in the Place waſted, tho' he has ng 
an Inheritance; as if a Reverſion be grante 
to T'wo and the Heirs of one of them; «i 
two Jointenants, one in Fee, the other for, 
join in a Leaſe L. they ſhall join in an A 
tion of Waſte. 
Ten't T. hanging an Action of Waſte, be 


comes Ten't T. Apres, Sc. the Action fail, 7 
Vid. Ce, becauſe the Inheritance, which is the Grow: 


L. 258, Mit, is determined. | 
One cennot have an Action againſt an 
Executor for Waſte done by the Teſtato, 
nor can the Heir or Succeflor have it for 
Waſte done in the Time of the Anceſtor or 
Predeceſſor, for Actions grounded on Tort, 
{a} 1Lutw, Jie <virh rhe Perſon. (a) But if there be 
803 contis. two Parceners of a Rev'n, and the Ten't de 
Waſte, and one of them die, the ſurviving 
Parcener, and the Iſſue of the other ſhall 
(.) Co L. join in an Action of Waſte, (Y) and the ſur 
98. & wiving Parcener ſhall recover Damages. Aud 
fee the 20 Ed. 1. which gives an Action i 
Waſte to the Heir, fer Maſte done in the Lift 

of his Anceſtor. 

14 Land is given to A. for L. to H. in Fee, 
P. ſhall not have an Action of Waſte again 
A. on the Statute of Giouc. becauſe they ate 
Jointenants, but B.'s Heir ſha!l, 
The Action of Waſte ought regularly to 
| be brought againſt him that did the Waſte; 
1 but if the Grantee of Pen't in Dower or by 
Curteſy do Waſte, the Heir in Reſpect of 
the Privity ſhall have an Action againſt the 
1 Ten't in Dower or by Curteſy, and recover 


the Place waſted againſt the Grantee, But 
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n hc grant over his Rev'n before, or after 
nted Men T'en'ts aſſign their Eſtates, his Grantee 
or Hen have an Action againſt the Aſſignee 


IL. It is Taid, (4) that if Guardian by (a) F. N. f. 
Ac s Service did Waſte, and aſſign'd over 55-4. cont. 


K Eſtate, that Action lay againſt the Al- 
ee. 

ah ren't in Dower, or by Curteſy, Leſſee L. 
un x. ſhall anſwer for Waſte done by a Stran- 
r; bur Guardian by Kt.'s Service ſhould 
„ becauſe it was ſo penal to him, Joer by 
gua Charta 4. Glonc. 5. he ſhould loſe 
e whole Wardſhip, let the Waſte be ever 
ſmall, and if that anſwered not the Da- 
iges, ſhould fatisfy over and above, and if 
e Action were brought againſt him by the 
ir of full Age, he ſhould pay treble Da- 


1 CS, 

i Infant, Baron and Feme, ſhall be pu- 
ſh'd for Waſte done to a Stranger, and ſo 
all the Wife, that has the Eſtate by Survi- 
r, for Waſte done by the Husband in his 
te-rime3 for Waſte is againſt the pullick 
%, and the Leffor ſhall not be prejudiced 
ce, le Teu'ts Nonage or Covertnre. | 


nit WW if there be two Fointenants for TL. or Y.2 I ſt 430. 


ae Bs cove do Waſte, it is the Waſte of 
as to the Þlace waſted, not as to the 

o amages. 
©; W ihe Husband of Leſſee L. does Waſle, 
by Wc dies, no Action lies againſt him in the 
o! Nuit, for ſhe was Ten't, and he was only 
he ed in her Right; but if the Wife were 
cr It Ten't Y, an Action would lie ** 
| im, 


9s 


Fa) Vid Co. 
L. 184. b. 


Vd. ſupra 
57, 58. 


Heir ſhall be puniſh'd in an Action 


hold, which is much favoured in Lt 


remains, for it does not require a partici: 
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him, for the Law gives the Term to bi 
ſurviving the Wife. 

Leſſee L. grants his Eſtate on Conditi, 
Grantee doth Waſte, Grantor re-enters, th 
Action lies againſt the Grantee, and th 
Place waſted ſhall be recovered. 

A (a) Villein being Leſſee L. doth Maſt 
Lord enters, he ſhall not be puniſh'd for th 
Waſte done before, but for Waſte done aft 
he ſhall. 

If a Leaſe be made to A. and his Heir 
during the Life of J. S. and A. die, i 


Waſte. 

Land is let to A. for L. Rem'r to B. 
L. Rem' to C. in Fee, no Action of Wal 
ties againſt A. during the Life of J. fri 
rhe Place waſted ſhould be recovered agi 
A. it would deſtroy J. 5 Rem'r of the Fi 
But if B.'s Rem'r had been but for Yea 
an Action of Waſte would have lain; 
©. If B. ſhould have no Remedy in an þ 
tion on the Caſe againſt the firſt Leſſee! 
Leſſor grant his Rev'n for Years, , he ca 
not have an Action of Waſte during t 
Years, becauſe he has granted away ti 
Rev'n, in Reſpe& whereof ſuch Action 
to be maintain'd; but if he had only mat 
a Leaſe . of the Land in Rev'n, he mig 
have had an Action during the ears, 
in ſuch Caſe, the Privity remain'd bet 
him in Rev'n and the Ten't, as it vas! 
fore, and tho' the Place waſted be recoven 
againſt the Ten't, yet ſuch a future Inter 


I Fifi 
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Fate, or depend upon the ſame as a Rem'r . 


bes. 
Waſte lies not (a) againſt Guardian in 


xecution. - 1 | | 

If Ten't L. or T. or their Aſſigns, grant 
rer their Eſtates, and take the Profits, 
Vaſte lies againſt them, by 11 H. 6. c. 5. 
If Waſte be done Kamen. here and 
here, in Woods or Houſes, throughout the 
hole, all the Woods or Houſes ſhall be 
ccovered 3 but if it be in Particular Parts 
ily, ſo much only ſhall be recovered. 
Trees of the Value of 35. 44. have been 
tudged Waſte, but Bratton ſays that ſome 


wal e cf? ita modicum, ut proper illud in- 

%o non ſit facienaa. 

T UE Houſe be ruinous when the Ten't 
eres in, or be burnt by Lightening or 
eemies, or the Leſſor be bound to repair 

ende will not, or the Leaſe be without Im 

; eichment of Waſte, tho he be not com- 

n Melable to repair, the Leſſee may fell down 

e: inber growing on the Ground to repair 

e ci or rebuild it as large as it was before, 


id juſtify his ſo doing, for the Law fa- 
vurs Houſes for Man's Habitation : And 
ne Jointenant, or Ten't in Common, may 
we a Writ De reparatione fatienda' againſt 
ie other ſuffering an Houſe to decay:- |! 


mig / 

s, [WW Lefice L. or I. of Land, may ig and take 
rade Profits of open Mines, but he cannot 
105 (W's for new, notwithſtanding the Land be 


t with the Mines; for where the Words 
mul bear a natural and eaſy Conſtruction, 
i explanatory of ehat otherwiſe would be 

1 . aubions, ; 


4) F. N. B. 
(oO 


zocage. Nor does it lie againſt Ten't by 2 Iaſt. 305+ 
, Contra. 


98 


Tide ſupra If a Leaſe L. be made to A Rem'r L. u 
31. 


55 


the other alſo. 


may dig for Mines, elſe thoſe Words would 


free Entry, Egreſs and Regreſs to cut . 
Oc. and carry it off, becquſe he knew n. 
when the Leſſor would enter. But if Le 


Of Teut at Will. 


dubions, they ſhall not be conſtrued ſo hardy 
againſt the Leſſor, as to put it in the Power i 
the Leſſee to ruin the Land: But if the La 
be let with the Mines, and no Mines be 
open at the Time of the Leaſe, the Leſſee 


be abſolutely void. 

A greater Eſtate may ſupport a leſs, 14; 
e converſo ; as if a Leaſe L. Rem'r J. be 
given to the ſame Perſon, both Eſtates rc 
main diſtinct in him, and he may grant 6 
ver either of them: But if a Leaſe ! 
Rem'r L. be made to the ſame Perſon, the 
latter drowns the former. 


S. Rem'r to A.'s Heirs, the Fee veſts in / 
So if a Leaſe L. be made to A. Rem'r u 
his Exccutors for I. the Chattel veſts in 4 


O Tent at Will. 


ET Enant at Will is one in Poſſeſſion 4 
F Tenements by Force of a Leaſe there 
of made to him to hold at Will of the 
Leſſor or at the Will of the Leſſee ; for i 
it tbe at the Will of one of the Parties 
the Law implics it ſhall be at the Wille 


If Leſſee W. ſow Corn, or Flax, or Heny 
or ſet Roots, or any other Thing that yielc 
a preſent annual Profit, and the Leflor oi 
him before it be ripe, the Leſſee ſhall hai 


ſee I. ſow the Land with Corn, Ec 5 fon 
bel | 


Of Ten't at ill. 


ore it be ripe the Term expire, the Leſſor 
er WJ: 1! have the Corn; and if Leſſee X. or 
plant young Fruit- Trees, or Oaks, 
s bel nes, Elms, £&c. which yield no preſent. 


"ual Profit, Leſſor ſhall have them when 
\ Leaſe is determined. 


705 55 
. de Mil, ſo as to avoid Payment of the 87d. 339. 
8 fe- N. 

If Leflee W. or L. or Leſſee V. of Leſſee 


Husband ſeis'd in his Wite's Right, 
t pur autre Vie, or any other whoſe 
ne is uncertain, fow the Land, and 
ir Eſtate determine by Death, they, or 
ir Executors, ſhall have the Corn. So 
'r Wl 2n't by Statute Merchant ſow the Corn, 
in ben be fatisfied by a ſudden Profit. 
tif Husband and Wife be Jointenants, 
| he ſow the Land and die, it is faid 
the Wife ſhall have the Corn, which 
ccc ſſary to the Land, ſhall go with it to 
Hrvivor. 
Leſſee W. determine his Will, or if a 
nan, Tent durante viduitate, marry or 
| Leaſe be determined by Ticle Para- 
nt, or Act of Leſſee, as Forfeiture, 
ich of a Condition, Sc. the Leſſee ſhall 
ave the Corn. | 
2 Diſs'or ſow the Land, and Diſs'ee 
er, he ſhall have the Corn, tho' it 
ſevered by the Diſs'or; for his Regreſs 
inues his Freehold in Judgment of 
tom the Beginning. | 
Leflee W. improves a Meadow by O- 
lowing, trench ing, or ſowing Hay-ſeed, 
F 2 Oc. 
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It ſeems that if Leſſor reſerve a Rent, Leſ (a) 1 Rol. 
(a) before the Rent-Day can't determine Abr. 861. 


100 


determine vot his Will till the Leſſee hi 
Notice; no more than one can diſcharg: 
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Oc. the Leſſor ſhall have the Graſs, becau 
ät is the natural Profit of the Land, 
There is an expreſs and implied Det 
mination of the Leſſor's Will; Exprel 
when he comes on the Land and forewar 
the Leſſee to occupy.; Imply'd, when wit 
out Conſent he cuts down a Tree, (not b. 
ing excepted in the Leaſe,) or puts in 
Beaſts to a Common appendant, or docs 
ny other Act which would amount to 
Wrong if the Leaſe continued. But Wor 
2 by the Leſſor from the Grau 


Factor or Attorney without Notice. 
Leaſe W. be made to or hy a Feme 8 
and ſhe marry, yet the Leaſe continue 
ſo if — and Wife leaſe the Wil 
Land at Will, and the Husband die, or 
there be two joint Leffors.or Leſſees V. 
one die, in all theſe ,Caſes the Leaſe 
tinues. 

As the Law gives the Corn to the Ll 
ſo it gives him free Entry, Cc. to can 
off, for quando Lex aliquid alicui (oi! 
concedere videtur & id, ſine quo res fi 
ton poteſt, and if the Leſſee be diſturbe 
the Way, he ſhall have an Action on 
Caſe. But if a Ditch be made overtl 
a publick way, no one diſturb'd by it 
'bave an Action on the Caſe, (unleſs he | 
a ſpecial Damage,) leſt there ſhould 0 
Multiplicity of Actions; but ſuch 4 


ſance muſt be preſented in the Leet 
Torn, But every Inhabitant of a . 
may have an Action on the Caſe * 

ur 


Of Ten't at Mill. 
arbance in a cuſtomary Watering Place; 
herwiſe he ſhould be without Remedy. 
There be three Kinds of Ways; 1. A 


mtway, in Latin, Iter, 2. A Pack and 
rime-way, call d Actus ab agendo. 3. Via 


r Aditus, which contains the other two, 


da Cart-way. This is either Via Regia 
hich is common to all Men, or communis 
rata, belonging to a City or Town, or 
tween Neighbours and Neighbours. 

If Leſſee W. bring his Goods into the 


ouſe, and the Leflor ouſt him, he ſhall 


are free Entry, Ce. to carry away the 
me; ſo the Executors of one ſeis'd of an 
lcuſe in Fee or Tail, ſhall have free En- 
„ Sc. to carry away the Teftator's Goods, 
d what Time ſhall be reaſonable for car- 
ing of the Goods the Juſtices ſhall de- 
mine according to their Diſcretion. 

A Cottage is a little Houſe without 
ind. If one have a Houſe near mine; 
hich he ſuffers to be ſo ruinous, that it is 
e to fall on mine, I may have a Writ 4e 
mo reparanda againſt him. But a Precife 
not e Domo, but de Mefſuagio. 

If a Man make a Deed of Feoffment, and 
liver it, but do not give Seifin, he to 
nom it is made may occupy the Land at 
e Will of him that made it. 


No Action lies againſt Leſſee W. for per- | 


ſve Waſte, but if he be guilty of volun- 
tf Waite, Treſpaſs guare vi, &c. lies 
inſt him, for taking ſuch Power on him 
much concerns the Freehold, that it a- 
dunts to a Determination of his Will. So 
ie, to whom I lend my Cattle, kill them, 

F 3 I may 


ror 


Mi 
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7; may have Treſpaſs or Trover apainſt hi 
There are no Acceſſaries in Treſpaſs or Tr 

ſon, but all are Principals. 
If Leſſee W. grants over his Eſtate, u 
the Grantee enter, he is a Diſs'or; for th 
| the Grant be void, it amounts to a Dete 
l mination of the Leſſee's W. inaſinnch | 
| by it he claims a Power inconſiſtent ith 

> Leaſe l. 

Leſſor W. may reſerve a yearly Rent, a 
[ have an Action of Debt or diſtrain for | 
| for it is diſtreinable of Common Right, th 
| it be not Rent-Service for want of Feal 
But if the Leſſor impound the Diftrels o 
the Ground lett, this determines his Will, 
Ten't W. is always by Right; Ten't 
Sufferance comes in by lawful Demiſe, ar 
holds over by Wrong; ſuch a one in Judy 
ment of Law has a 3 Poſſeſſion, Nd the 
the Writ ad terminum qui ræteriit. whi 
being a real Action, ſuppoſeth him Ten t of t 
Freehold, lay againſt him, this is rather b 
Admiſſion of the Demand't than for a 
1 Freehold that is in him. As if Ten't T.“ 
| | Rent grant the ſame in Fee, and die, th 
Heir may bring a Formedon, and adm 
himſelf out of Poſſeſſion 4 
No one can be Ten't by Sufferance againl 
[| K. but his Ten't holding over is an | 
[| truder. | 
| If Leſſor W. die, and Lefſce continue 
Poſſeſſion, he is T'en't by Sufferance, a 
yet the Heir by Admiſſion may have 
Mortanceſtor againſt him, for by the Lt 
for's Death the Leaſe was abſolutely dete 


mined, and there never was any -k roll 
Feuetiren 


Of Ten't by Copy: 

teen the Heir aud the Leſſee ; but at Law, 
reſpaſs or Aſſiſe of Novel Diſs'in would not 
Manſt any Ten't by Sufferance, becauſe theſe 
fons ſuppoſe a Wrong done to an actual Poſ- 
' ſor. ut now by 6 Anne 18. Guardians, 
ruſtees, or Husbands ſeis'd in Right of their 
wes, Or Ten'ts pur autre Vie, holding over 
bout On of the Perſons intitled, ſhall be 
aged Treſpaſſers. But Guardian hold- 
g over is not Ten't at Sufferance, but an 
bator, againſt whom Mortanceſtor lies, be- 
uſe ais particular Eſtate was created by Act 
Law. | 


Of Ten't by Copy. 


Enant by Copy, is where there is a 

Manor, in which Time out of Mind 
rain Ten'ts have uſed to hold certain Te- 
ments in Fee; T. or L. Cc. at the Will of 
e Lord, according to the Cuſtom of the 
nor. Such Ten'ts hold by Copy of 
eurt-Roll, but no other Ten'ts hold by 


" y. Brafton calls them Villanos Sockma- 
Fs, becauſe, tho Free, they hold by baſe 
ui eure, by doing of Villein Services. 


A Court-Baron holden out of the Ma- 
It is void; but if a Man be Lord of two 
three Manors, and there be a Caſtom to 
dd a Court at one for 'em all, ſuch 
vurts are by Cuſtom good. This Court is 
wo Natures, the. firſt is by Common 
au, and call'd the Freemens Court, or 
durt-Baron, and of this the Suitors are 
ages, and the Steward is. Regiſter, and 
b may be kept from three Weeks to three 

F4 Weeks 
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Of Ten't by Copy. 
Weeks. The 2d is a Cuſtomary Court, ad 
concerns Copyholders, of which the Lol 
or his Steward is Judge; as the firſt cant 
be without Freeholders, fo this can't be 
without Copyholders. A Court-Baron mij 
be of this double Nature, and then th: 
Roll contains Matters concerning both, 

Any one that is lawful Lord for the 
Time, tho' Ten't at Will only, may make 
voluntary Grants of ancient Copyholden 
that come into his Hands, and ſuch Grant 
ſhall bind him that has the Preehold an 
Inheritance. For the Eſtate of a Copyboli 
depends upon the Cuſtom, which is not th 
leſs Strong for the Weakneſs of the Lord 
Eſtate. Dils'ors, &c. having defeaſible Ti 
tles, may make Admittances, for it ol 
be hard that the Diſiee's Neglect to ren 
his Right ſhould bar the Copy bolder of hi 
Power to transfer his Eſtate during i 
Diß' in. But they cannot make volunt: 
Grants to bind the Diſs'ees, for the Diſs 
Want of ſuch Power is prejudicial to none b 
themſelves, 

If the Lord deviſe that his Executo 
ſhall grant fuch Tenements for Payment 
his Debts, they may make good Grant 
tho? they have nothing in the Manor. 

Three Things are requiſite in a Cuſtat 
to make a Copyhold. r. Time out of Min 
2. That the Tenements be within the V 
nor. 3. That they have been demiſed « 
demiſeable Time out of Mind. | 

One may grant a Manor by Copy * 
cording to Cuſtom, or Underwoods with 


the Soil, or the Herbage of Lands, and g 


neral 


Of Ten't by Copy. 


rally any Lands or Tenements, and what- 
er concerns them. 

If ſuch Ten't alien by Deed, the Lord 
ay enter on the Land as forfeited ; but 
ſuch Ten't would, alien, he ought ac- 
rding to the Cuſtom to make a Surren- 
rto this Effect: 4d hanc curiam venit A, 
B. & ſurſum reddidit in eadem curia unum 
ſeſung, Ec. in manus Domini ad nſum 
% D. & hered', Ec. & ſuper hoc venit 
ict C. de D. & cepit de Domino in ea- 
m curia Meſſuag predift, babend” & te- 
ad' fili & hered', &c. ad voluntatem 
mini ſecundum conſuetud' manerii faci- 
E reddend inde ſervitia, Ec. prins de- 
& conſueta, & dat Domino pro fine, 
c. & fecit fidelitatem. But he, that has 
Right to a Copyhold, may releaſe by 
ed, or Copy, to one admitted Ten't 4 
%; for nothing is more favour'd than the 
erg f Poſſeſſions, and ſuch Releaſe en- 
es by transferring an Ettate, but ex- 
rgviſhing the Right. A Leaſe Y. made 
1 Copyholder forfeits his Eſtate, but a 
ed of Feoftment, or of Demiſe for Life, 
tout Livery, dues not, for nothing paf- 
thereby; and by the general Cuſtom of 


lt is the general Cuſtom of the Realm to 
Fender in Court, or out of it, into the 
Lnds of the Lord, and there is no need in 
zading to alledge a Cuſtom for it; but a 
tom muſt be alledg'd for a Surrender 
t of Court into the Hands of the Lord by 
© Hinds of the Reeve, Ec. 

F 5 By 


Realm, a Leaſe for (a) one Near is no (s 
ſeiture. 4R 
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106 Of Temn't by Copy. 
By Cuſtom a Freehold may paſs by $1, 
render, without the Lord's Leave, in hi; 
Court, and be delivered over to the Feoffs 
by the Bailiff, 
The Surrender to the Lord expreſſes n 
Eſtate, for he is but an Inſtrument, and 
Ceſtui que Uſe, when admitted, is in by the 
Surrender, If the Limitation be gener 
Ceſtui gue Uſe takes but for Life, and the Rev! 
(b\Cro. C. Temgius in the Surrender, if he were ſeii| 
204, in Fee. (b) But if a Copyholder for Li 
Sir W. Jones ſur render to the Uſe of A. B. and the Lind 
—_ grant the Land to A. B. accordingly, the f 
ſtate of the firſt Copyholder is determined, an 
no Rev'n remains in him. 
A Copyholder being a Jointenant, fur 
renders out of Court his Part into the 
Lord's Hands, according to the Cuſtom, u 
the Uſe of his Will, and dies, and this i 
preſented at the next Court, his Devise 
Mall be admitted, for by the Surrender the 
Jointure was ſevered, and the Eſtate paßte 
to the Lord on a Condition ſubſequent 
that the Surrender were preſented at th 
next Court. If Leſſee L. I. or W. of 
Manor take a Surrender, and his Eſtate b. 
ended before Admittance, the Leflor | 
bound to admit according to the Surtet 
der. 
A Fine may be due by Cuſtom on ever 
Change of the Ten't, whether by AQ « 
| God or the Party; and on every Change e 


the Lord by Act of God; but Cuſtom tt 
have it on Change by Demiſe of the Lots 
Oc. is void. Tines may be certain or uncet 
tain, but if the Lord ſet an unreaſonadi 


| Fine 


Of Ten't by Copy. 
ine, the Ten't is not bound to pay it: 
(hether it be reaſonable or no the Judges 
all determine. _ | 
Copyholders ſhall not implead nor be 
npleaded in the K. s Courts, by the K.'s 


tits, for their Tenements, but ſhall make 
heir Plaint in the Lord's Court, and make 
roteftation to follow it in the Nature of 
ne of the K,'s Writs, as Formedon, Aſſiſe, 
96. Nor can they have a Writ of falſe 
udgment, but muſt ſue to the Lord by 
eition in Nature of ſuch Writ, and there- 
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aſſign Errors. But 4 Copybolder's Leſſee 1Rep. ab. a. 


one Year may have an Ejeſtment, for his 
ſerm is warranted by the general Cuſtom of 
Realm. 

Cuſtom of it ſelf can't create a State in 
Lal, for. the Common Law looks on it as 
weaſonable to take from a Man the DiF 
ol of his own Eſtate. But where ſuch 
atom was uſed before V. 2. it was con- 
med by it, by an equitable Conſtruction, 


) but the ſaid Statute extends not to () Q. 3 
ther Copyhold Manors, in which ſuch Lev. 327. 


atom has not been uſed; for i it ſhould, 
* would be prejudicial to the Lord in pre- 
enting his Fine for Alienation, Cc. It is 
o Proof of ſuch Cuſtom, that Lands have 
en granted by Copy to many, and the 
lcirs of their Bodies, but if a Rem'r have 
ren limited and enjoy'd, or the Iſſue have 
wided his Anceſtor's Alienation, ſuch are 
rod Proofs of an Eftate-Tail. As Copy- 
ad by Cuſtom may be intail'd, the fame 
like Cuſtom, by Surrender, may be cut 
N Copyholder doing his Services, belag 
| cjecte 


Of Ten't by Verge. 


ejected. by the Lord, ſhall have an Ain 
of Treſpaſs, for he is as well an Inheritor tg 
have his Land according to Cuſtom, as he 
that has a Freehold at Common Law. 


Of Ten't by Verge. 


Enant by Verge is of the ſame Nature 
as Copyholder, ſo called, becauſe whe 
he ſurrenders to the Lord's Hands to the Uk, 
of another, he delivers a Verge or Rod tt 
the Steward, and he who ſhall have the 
Land takes it up in Court, and his Takin 
is inroll'd, and the Steward delivers to hin 
the ſame Rod, or another in the Name « 
Seiſin of the Land. 1 
A Steward may be retain'd to keep Cour 
Leet or Baron, without Deed, which Re 
tainer ſhall continue till he be diſcharged 
The Lord may admit out of the Court, an 
out of the Manor alſo. 
In ſome Manors there is a Cuſtom, th 
a Copyholder, out of Court, may ſurrende 
to the Bailiff, Sc. to the Uſe of anothe: 
who ſhall have the Land in F. T. or L. u 
that this ſhall be preſented the next Cou 
and if it be not then preſented it is void. 
Tho' a Copyholder have an Inheritanc 
according to the Cuſtom of the Manor, yt 
inaſmuch as he has no Freehold at Comme 
Law, he is call'd Ten't by baſe Tenure. 
'a Man lett Land to 4. which is not in 
Manor wherein ſuch Cuſtom has been uk 
to have and to hold to him and his Hel 
at the Will of the Leſſor, theſe Words [| 
Heirs] are void, and if Leflee die, * h 
| 


* 
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Of Homage. 


eit enter, an Action of Treſpaſs quare vi, 
2c, lies againſt him. | 
If there be no Cuſtom to the Contrary, 
a permiſſive or voluntary forfeits a Co- 
hold. 

A Copyholder ſhall do Fealty, but Leſſee 
V. ſnall not. 


ture 
1 ' Of Homage. 
1 k Hen a Ten't did Homage, he was un- 


girt and bareheaded, and kneel'd on 
oth his Knees, before the Lord fitting, and 
dd up his Hands together between the 
ord's Hands, and ſaid thus; I become 
your Man from this Day forward, of Life 
and Limb, and of earthly Worſhip, and 
ſhall be True and Faithful to you, and 
bear you Faith, for the Tenements which 
| claim to hold of you ſaving the Faith 
that I owe to our Sovereign Lord the K. 
id then the Lord ſo fitting kiſs'd him. 

All Lands in Eugland in Subjects Hands, 
e holden of ſome Lord by ſome Service, 
id were originally derived from the Crown, 
ierefore K. is Lord mediate or immediate 
them all. 

tan One under 21 Years might do Homage, 
ut it ſeems that he can't do Fealty, be- 
wſe he can take no Oath till the Age of 
except that of Allegiance which he may 
ke at 12. 


ue An Eccleſiaſtical Perſon doing Homage, 
Heiß old not ſay I become your Man, Oc. 
he profeſs'd himſelf to be only the Man 
d hl God, but he ſhould ſay thus, I do 


Homage, 
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_ © T owe to our Lord the King, and to m 


ter her Death 


Of Homage. 


Homage to you, and I ſhall be true 20 
Faithful to you, Oc. | 

A Feme Sole doing it ſhould not (ay, [ 
become your Woman, for 'tis not convenient 
for her to ſay ſo to any but her Husband 
but ſhe ſhould fay, © I do you Homage, ard 
* ſhall be True, Sc.“ Husband and Wise 
before Iſſue had, ſhould jointly do Homage 
for her Land, and the Husband ſhoul: 
ſpeak the Words, and the Lord ſhould ki 
'em both: So in doing Fealty, both: ſhi 
lay their Hands on the Book, he ſha 
ſpeak the Words, and both ſhall kiſs te 
Book. 
\ The Ten't ought to expreſs for what 
Lands he did the Homage. If he held 
ther Lands of other Lords by Homage, be 
ſhould fay in the End of his Homage dong 
to one of them, Saving the Faith whic 


other Lords. 

None ſhould do Homage but ſuch as had 
a State in Fee or Tail in their own Right 
another's; for it was a Maxim, That he 
that had a State but for L. ſhould neithe 
do nor take Homage. But Ten't by Curteſ 
Initiate may do Homage, or receive it 
alone in the Right of the Wife, for he not 
only has a Title to be Ten't by Curteſy al 
ter the Wife's Death, but he alſo holds the 
Fee in her Right during her Life. Butt 
e ſhould neither do nor re 
ceive it. So Parſon, Vicar, Cc. ſhouid 
neither do nor receive Homage, for the) 
have but a qualify'd Fee. But Biſhop © 


Abbot might do or receive it in Right , 
the 


Of Homage: 


de Biſhoprick, &c. for they have an abſo- 
te Fee: But a Corporation Aggregate of 
pany Perſons capable could not do it, nor 
werve it, For the Fee veſts not either joint- 


ke Society conſiſts, but in the Body Politick, 
Im by Operation of Law from the Per- 
ins ſo united, which is inviſible, and exiſts 
uy in Suppoſition of Law, and can do no 
12 but by Attorney, but Homage mult be 


c. In his politick Capacity, as much as it 
hes in the Perſon of a natural Man in his 
tural Capacity. 

Leſſee L. or I. of a Seigniory holden by 


lard, Marriage, and Relief of the Ten'ts, 
ho he could not receive Homage, and ſhould 
voce iy ſuppoſe that the Ten't died in his 
ealty. 

If ſeveral Parceners held of K. in Caprte, 
nd were all within Age, and in Ward to K. 
he eldeſt alone ſhould do Homage for 
il; but if they were all of full Age, all 
ould do it to K. But where the Tenure 
ras of a Subject, the Eldeſt only ſhould do 
t; but after Partition, every one ſhould do 
„ for now they have not one, but ſeveral 
iheritances. Notwithſtanding the Eldeſt 
id done Homage for all the Siſters, yer if 
ny of them had made Feoffment of her 
Fart, the Feoffee ſhould do it, for a Feoff- 
nent is a Partition in Law, and Ten'ts in 
mmon do ſeveral Services. And the 
Feoffee 


es Service, ſhould have (5) Eſcuage, ( 


y or in Common, in the Perſons whereof 


7 


one and (a) received in Perſon. But in (a) Lit, 
e Caſe above, the Fee veſts in the Biſhop, **© 9* 


3 Co. L. 
3. b. 


Of Fealty. - 
Feoffee of what Part ſoever holden by Ho 
mage, was bound to do it. © 
Jointenants ſhould do Homage and Fealy 
jointly: And he that did Homage to one 
Jointenant or Parcener of a Seigniory, was 
excus'd againſt the other. 

If a Ten't, from whom Homage was due, 
had made a Feoffment, he ſhould not do 
Homage, for tho' he be ſuppos'd to be Te: 
nant as to the Lord's Avowry, (a) until the 
Ferffee become Ten't to the Lord, yet the 
Feoffee is very Ten't, and the very Tent 
alone ſhall do Homage; but Donee in 1 
tho' he had diſcontinued the T or 4 
Meſne might do Homage, for they are ver 
Ten'ts to their reſpective Lords, tho? the 
are not Ten'ts of the Land. 

Where Homage was Part of the Tenure 
it was preſumed that the Land was holde 
by Kt.'s Service, if the contrary were n 
prov'd. 

By Cuſtom, the Heir of one that held 
Homage only ſhould be in Ward. 
By 12 Ca. 2. 24. This Tenure is abeliſbi 


Of Fealty. 


FH in Latin Fidelitas, was at Law it 
cident to Homage, he that does it ſh 
Jay his right Hand on a Book, and fay thus 
* Know ye this, my Lord, that I ſhall | 
Faithful and true to you, and Paith 

* you bear, for the Lands that I claim 

* hold of you, and that I ſhall lawfully « 
* to you the Cuſtoms and Services which 
* ought to do at the Terms aſſigu d. I 


1 
p 


(/ Fſcnaze. 


help me God. And he ſhall Kiſs the 
ook. But no Oath ſhould be taken by one 

doing — to his Lord, becauſe no 
abject ſhall be ſworn to another, to become 


xd that is call'd the Oath of Allegiance, or 
mogium Ligeum. 

A Steward may take Fealty, but Homage 
ud be done to none but the Lord. 

The Ten't muſt do Fealty in his proper 
eon, but no Man by the Common Law 
n ſwear by Attorney, 

fealty ſhall be done by every Freeholder, 
d Ten't Y. and it gives a ſufficient Seiſin of 
Manner of Services. 


Of Eſcuage. 


Scuage, in Latin Scutagium, was a Spe- 
cies of Kt.'s Service. Some held by the 


nice of half a Kt.'s Fee: And when the 


due the Scots, he that held by a Krt.'s 
ought to be with the K. 40 Days well 
jed for the War; he that held by half 
Kris Fee ought to be with him 20, and 
iſe that held by more or leſs, ought to be 
him more Days, or fewer, in the ſame 
portion. And one might hold to ſerve 


in his Wars in other Countries, as well as 
land, 0 


m Hide or Plow-Land, or ſo much as a 
ech can till, which may contain Wood, 
ich dow, and Paſture, was anciently worth 


Yobles per Annum, and eſteemed the Li- 
ving 


Man of Life and Limb, but to K. only; 


rice of a whole Kt.'s Fee, ſome by the 


made a Voyage Royal into Scotland to 


113 


68 


69 


A Voyage Royal is not oni when ih 
King goes in Perſon to War, but likewil 


Of Eſcuage; 
ving of a Yeoman; 12 of theſe made one Ki 
Fee, which was 20 l. per Annum ; 12 Kt 
Fees and a 3d Part made a Barony, whid 
was 400 Marks per Annum; 20 Kt. Fee 
made an Earldom, which was 400 l. per 4 
num; and of latter Days, two Baronies mad; 
a Marquifdom, two Earldoms, a Dukedom 
and 'tis not proper to compute what ſhi 
be a ſufficient Livelihood of ſuch Perf 
from the Quantity of the Land, but rat 
tron the Value of it ..., _ 

By Magna Charta 2. The Relief of a Ki 
and all above him that were Noble, was th 
4th Part of their yearly Revenue. e. g. Th 
of a Kt.'s was 5 l. of a Baron 10c Mar 
of an Earl 100 l. and by the Equity of thi 
Statute, Marquiſdoms and Dukedoms, whic 
have been created fince, were within ti 
fame Rule. 


when his Lieutenant, or Lientenant's Dex 
ty goes. The Judges, not the Marſhal, ſh 
determine what is a Voyage Royal. The 
is a Voyage Royal. of Peace, as when tt 
King's Daughter goes beyond Sea to ben 
ried, but this is not here ſpoken of. 

Ten't by Cornage, tho' that were Kt 
Service, paid no Eſcuage, for that was pal 
by thoſe only that held to go with the Ki 
to War. | 

Sir R. R. held by Serjeanty, to be the K 
fore Footman when he went into Gaſcors, t 
he had worn out a Pair of Shoes Price 4 4.1 
this being to be perform'd when the Kit 
went to Gaſcoin, to make War, was Kt.'s 0 
VICE, 
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the Lord himſelf went not, he ſhould pay 
cuage, but his Ten'ts were excus'd, for 
e ſhould have no Benefit by the Default of 
bers, who ] guilty of the like himſelf. 
en't paravail going to the War excus d all 
e Meſnes, and one Jointenant going excus'd 
the reſt, for the Service originally reſerv'd Co. Lo b. 
the Tenure was perform'd. 

Magna Charta ſays, that no one ſhall be 70 
trein'd for Caſtle- Guard, / 1þſe eam facere 
luerit iu propria Perſona ſua, vel per ali- 
n trobum hominem faciet, ſi ipſè eam fa- 
re non poteſt proprer rationabilem Cat ſam. 
his was declarative of the Common Law, 
d in like manner, if Ten't by Eſcuage ſent 
Man to the War, he needed not go himſelf; 
d where the Act ſays propter rationabilem 
am, yet the Cauſe was neither Material 
r iſrable, but it ſhould be left to the Ten'ts 
icretion, for the End of the Service was the 
fence of the Realm, and there were ſo 
ny juſt Excuſes, that it would be dange- 
, and tend to the Hinderance of the Ser- 
e If they ſhould be ifluable, & multa in 
ecmmuni contra ratiouem aiſputanai pro 
nu utilitate introdutta ſunt, Every 
hop has a Barony holden of K. in Capite, 
| ſhould do Homage, and find a Man for 
War, or pay Eſcuage, but bis Succeſſor 
ud never be in Ward; nor ſhould he 
Relief (unleſs he were bound to pay it 
Grant or Preſcription; yet if the Land CL 84.8. 
i afterwards been convey'd to a natural 
mn and his Heirs, his Heir ſhould be in 
id, or pay Relief, Ec. cefſante enim ra- 
legs ceſſat if ſe Lex. 

n 


116 Of Eſcuage. 
71 In the Time of Sir JF. H. Chief Juſtice of 


the Common Pleas, it was demurr'd in Lay, 
Whether the forty Days ſhould be reckon; 
from the Day when the Army was muſter, 
or from the Time when the King firſt en 
tred into the Foreign Nation. But it ſeems 
they ſhall be reckon'd from the latter, {i 
then the War begins. 

Juſtices of the Common Pleas are calle 
Juſticiarii de Banco, becauſe they fit in the! 
Seat of Juſtice as in à certain Place, an 
Writs returnable in that Court are, Cora 
Fuſticiariis Noſtris apud Weſtmon. or (on 
other certain Place. But the Court of K 
Bench is ſo called, becauſe the King ancient 
ly ſate there in Perſon, and all Writs retur 
able there are, Coram nobis ubicunque fit 
rimus in Anglia, And all Records there 
Kiled, Coram Rege. 

As there is no Iſſue on the Fact, ſo the 
is no Demurrer in Law, but when it is join 
between the Parties. 

If the Court be equally divided, or ci 
ceive great Doubt, they may adjourn 
Cauſe into the Exchequer Chamber, whe 
it ſhall be argued by all the Judges, and 
they be equally divided, it ſhall by 14 U 
3. 5. be decided at the next Parliament, 
a Prelate, two Earls, and two Baro 
commiſſion'd by K. and if they can't dete 
mine it, the Houſe of Lords ſhall. Se! 
Statute, | 

He that demurs, confeſſes all Facts whi 
are well pleaded. | 

When there is an Iſſue for Part, and I 


murrer for Part, the Demurrer-ſhall bes 
| eci 


N 
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Of Eſcuage. 


ecided, but the Court on Diſcretion may try 
be Iſſue firſt. 

Sometimes one may plead ſpecial Matter, 
nd conclude with Demurrer, as in an Ac- 
on of Treſpaſs by J. S. for taking his 
Horſe, the Defendant pleads in Bar, that he 
as poſſeſs d till diſpoſſeſs'd by J. S. who 
we bim to the Plaintiff: The Plaintiff 
ivs, that J. S. nam'd in the Bar, and J. . 
\e Plaintiff, are one Perſon, and to the Bar 
:murs: This is gopd, for without it he 
it demur. 

There is alſo Demurrer to Evidence, 
phich none can refuſe to join in, except 
K. but in his Caſe the Court may direct 
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he Jury to find the (a) vhole ſpecial Dy 53. 
latter. Viz. 8. 


Notwithſtanding Eſcuage were due to 
he Lord by Tenure, yet inaſmuch 2s it 
encern'd ſo great a Number of the Subjects 
the Realm, it could neither be aſſeſs'd, 
pr diſtrein'd for by K. or any other Lord, 
i the Parliament had aſcertain'd how 
much every one that held by a whole Kt. “s 
ce, or half a Kt.'s Fee, Ec. that was not 
nh K. by himſelf, or ſome other, ſhould 
ky to his Lord for Eſcuage. If the Ten't 
Ae the Hoſt, no Eſcuage could be de- 
manded. 

Eſcuage has not been aſſeſs'd ſince the 
Neign of Ed. 2. 
dame held by Cuſtom to pay but the 
Moicty, or the fourth Part of the Sum at 
wich Eſcuage was aſſeſs'd by Parliament, 
nd becauſe the Eſcuage which they ſhould 
ky was uncertain, they held by Kt.'s Ser- 

/ vice 


74 


tried by the Certificate of the Marſha} ot 


Juſtices. 
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vice, but he that held by Eſcuage certain 
i. e. to pay his Lord a certain Sum for it, 
what Rate ſoever the Parliament aſſeſs d! 
held in Socage. If one ſpeak generally i 
Eſcuage, it ſhall be intended of Eſcuage in 
certain, becauſe that is the worthieſt Senſ⸗ 
ſo a Tenure i Capite, being ſpoken of gene 
rally, is underſtood to mean a Tenure of K 
ſecundum excellentiam, tho' ex vi Termini it 
may ſignify any Tenure in groſs. 

The Lords of whom Lands were holden 
by Eſcuage ſhould have it when aſſeſs, 
for the Lands at firſt came from the Lori 
and it is intended that they were given by 
them to the Ten'ts, to defend them as well 
as the King. And the Lords might diſtrei 
for it, or have a Writ to the Sheriff to levy it 
for them ; but of ſuch Ten'ts as held of the 
King by Eſcuage, that went not to the 
War, K. ſhould have it, tho' they held d 
a Manor which he had in Ward, or by Rex 
fon of the Vacation of a Biſhoprick. 

When the Lord diſtrein'd for Eſcuage ſc 
aſſeſs d, if the Ten't would aver, that he was 
with the King all the Days requir'd, and 
the Lord averr'd the contrary, it ſhould be 


the King's Hoſt, under his Seal, ſent to the 


In fix Cafes the Trial ſhall be by Certif 
cate. 

1. Whether one were with K. all the Time 
that he ought, ſhould be tried by the Mar: 
ſhal's Certificate, as 1s aforeſaid. 

2. If it be alledged in Avoidance of an 


Outlawry, that the Detend't was at Bur- 
8 1 gedlix 


Of Knights Service. 119 


"x in K.'s Service, under the Mayor of 

eaux, this (a) ſhould be tried by the () 2 E. 4 
| Mayor's Certificate; but this is to be un- - A —_ 
riod when the faid Town was Part of © 
K. Dominions. | 


le Cuſtoms of London ſhall be certified by 
ene Mayor and Aldermen, by the Mouth of 
recorder. 


Whether one have the Privilege of a 
izen, or be a Foreigner, ſhall be tried by 
Certificate of the Sheriffs. 

„Records ſhall be tried by Certificate 
the Judges in whoſe Cuſtody they are. 

6, Excommunication, general Baſtardy, 
of&fMon, Loyalty of Marriage, and the like, 
regularly to be tried by the Ordinary's 
tthcate. 

an Appeal of Death cut of the Realm 
, by the 1 H 4. 14. be brought before 
Conſtable and Marſhal, whole Sentence 
upon Teſtimony of Witneſſes, or Combar, 
is was ſo reſolved in Sir Francis Drake's 
ſe, fed Regina nolnit conſtituere Conſtabn- 
um, & ideo dormivit appellum. Some 


nd that this Statute extends to the Caſe of 
de r that dies in England of a mortal Wound 


en out of the Realm, for it is not puniſh- 
at Common Law. 
y 12 Ca. 2. 24. Eſcuage <vas abolifh'd. 
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{ Ten't by Kt.'s Service had died, his Heir 
Male being under the Age of 21 Years, 
Lord ſhould have had the Land holden 


of 
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Co. L. 78.b. the Law intends that a Parſon is Refids 


his Anceſtor's Death, the Lord Mould þ 


Co. L. 78, 
79 


it ſtands indifferent whether they were fo 


/ Kniglit, Service. 


of him till ſuch Heir had arriv'd to: 
Age, becauſe till then he was not intend, 
to be able to do ſuch Service, and | 
Judges ought to adjudge according t 
common Intendment of the Law. T 


on his Benefice, unleſs the Contrary 
prov'd, and that one Part of a Manor i; 
the ſame Nature of the reſt, and that 2 
is not made by Colluſion, Ec. and t 
Neighbours are privy to one another's 
tions, and that Things are fairly done wh 


no, Cc. and the Judges ought not tb adju 
otherwiſe, | 
And if an Heir Male were unmarried 


had the Ward, and Marriage of him, 
But if an Heir Female at her Anceſt 
Death were fourteen Years old, the Li 
ſhould not have had the Ward of her at 
becauſe ſhe might have a Husbard able 
do Kt.'s Service. 
If an Heir Female were unmarried, 
under 14 at her Anceſtor's Death, the L. 
ſhould have had the Land till ſhe were 
by IF. I. 22. to tender convenable Marr 
to her, and if the Lord had died within 
two Ycars, the Law gave the ſame Inte 
to his Executors and Adminiſtrators. 
if the Lord had granted the Wardſhih, 
the Body of ſuch Heir Female, and kept Wi: 
Land himſelf, neither the Grantce 
Grantor ſhould have had the Benent of 
two Years: Not the Grantee, becaule 


had nothing to do with the Land granite... 
F. ; 
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| the Grantor, becauſe he could not tendet 


arriage after he had granted over the. 
ard of the Body. And when the Lord 


) t 
ende 


| i 


o married ſuch Heir Female within the 
„ Years, ſhe and her Husband might 
face coter'd. 


By the ſaid Act, if ſhe had refus'd the 
us Offer, he ſhould have holden the 
and till her Age of 21, and farther, till he 
z levied the Value of the Marriage. Ten- 
er of Marriage made to her before ſhe was 
i by a Lord who might have had the Be- 
{ft of the two Years, was void. If the 
ard had tender'd no Marriage to her in the 
10 Years, he loſt the Value of it, by the 
xvreſs Words of the Act. And notwith- 
:nding ſuch Heir Female were under 14, 
t if ſhe were married in her Anceſtor's 
me, the Lord ſhould have had the Ward- 
bp of the Land no longer than while ſhe 
1s under 14. | 
Wardſhip was due to the Lord in reſpect 
{ the Tenure ; therefore if the Lord had 
cas'd his Seigniory to his Ward, or his 
Kigniory had deſcended to him, he ſhould 
ne been cut of Ward, for cefJante cauſe 
ſat Fffeftus, as if Conuſee releaſe all 
Lebts to Conuſor being taken in Execution 
kc diſcharges the Execution. | 
After the Statute of Wills, if a Man had 
by AQ executed diſpoſcd of all his Kr.'s Ser- 
ce Land for the Advancement of his Wife, 
0, the Heir ſhould have been tarrd as to 
e whole, and yet have been in Ward for 
le 3d Part, by the expreſs Words of the ſaid 
latte, But if ſuch Ter't bad made a De- 
| VIE 
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of the Body of the Heir of the Diſs'ee, 4 
if the Dif 
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viſe of all his Kt.'s Service Land, it h 
been void as to a 3d Part, for rhe ſaid $t 
tute, which alone mekes ſuch Deviſe gal 
mentions only a Deviſe of two Parts ef ſu 
Land. 

If Ten't by Kt.'s Service had made a Fed 
ment in Fee on Condition, and died, 
his Heir had enter'd for a Breach, he ſhou 
have been in Ward, tho' neither Eſtate nd 
Right .deſcended to him, for the Land u 
reſtor'd to him in Nature of a Deſce 
In like Manner, the Heir recovering 
dum non fuit compos, Formedon in Deſcend 
or Rem'r,- as Heir, Ec. ſhould have been 
Ward. So if Ten't T. with 2 Rem'r in ke 
had diſcontinued, and the Diſcontinue 
had infeoff d the Heir, he ſhould have bee 
in Ward, for as he was reſtor'd to the Tit 
of the Land as Heir, ſo ſhould the Lord \ 
the Title of the Wardſhip ; and tho' t| 
Anceſter died not in the Lord's Hom: 
yet there was Right of Homage. 

But the Heir of him that never was Te 
to the Lord, ſhould not have been 
Ward, as of him that took a Fine ſur gra 
and died before Execution. 

The Heir of Feoffee on Condition ſhou 
have been in Ward till his Eſtate were « 
feated on Performance of the Conditio 
'The Heir of Conulor of a Fine executo 
ſhould have been in Ward till the Conv! 
had enter'd. 

The Lord ſhould have had the Wardſh 


"or had died ſeis'd, the Lo 
ſhoyld have had the Ward of the Bod) 


8 ** 
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Heir, and of the Land alſo. But &. 
«the Heir of the Diſs'or in this Caſe could be 
Ward, ſeeing the Entry of the Heir of the 
re being ⁊vithin Age, could not be taken 


* 


Jord in his Right might have enter d on 
Heir of the DiſFor. 
The Heir of Ceſtuy que Uſe ſhould have 


noul | ö 
* nin Ward by 4 H. 7. 17. and the Heir 
| vw the Feoffee alſo by the Common Law. 


ent T. with a Rem'r in Fee, had 
ie Feoffment, the Heir of the Feoffee 
ud have been in Ward, and the Heir of 
Feoffor alſo, to the ſame Lord. But 
Fir my Lord Coke ſeems to ſaw in this 
Tage, that the Heir of ſuch Ten't T. ma- 
ro Ferff nent ſhould not be in Ward, till he 
reever'd the Land. 

.J. had made a Gift in Tail to Y. and 
bed infeoff d C. and died, his Heir 
ud have been in Ward to A. but if C. 
died, his Heir ſhould have been in 
io the Lord Paramount, for C. was 
tin Fait to him, and A. could not 
on C. or his Heir for the Services 
w him, for then it would appear of 
wn Shewing that the Revn was out 
m 


pou had holden Lands of K. by Kt.“ 


fi ne 
auto e / Capite, or as of the Dutchy of 
nu fer, within the County Palatine, or as 


ame other certain Honors, (in which 
ad, as it were by Preſcription, his Pre- 
ire,) K. ſhould not only have had the 
(of the Lands holden of himſelf, but 
i thoſe which were holden of other 

G6 2 ].ords 


ur by the Deſtent, and it (a) ſeems that (a) Co. Lt. 
y by the Deſtent, aud it (a) ſeems ih Cott. 
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Lords. And alſo all other Hereditaner 

Co. L. 78. a. as Rents, Annuities, Commons, Oc. | 
they lay not in Tenure; but if one 

holden of K. by Kt. 's Service, as of 0t 

Honors, or Manors, K. ſhould onh þ 

9 the Ward of the Lands holden of hi 

elf, | 

An Heir who had been in Ward byR 

ſon of a Tenure i Capite, when he cam: 

Age, muſt have ſued Livery, i. e. to have 

the Lands deliver d to him by K. the Ert 

of which was Half a Year's Profit of 

Lands holden. But if the Heir had bee 

Age at his Anceſtor's Death, he ſhould h 

aid for Land in Poſſe ſſion a Year's Pri 

Vid. Sranf. for the K.'s primer Seiſin, aud Livery, 
3 for Rev'ns expectant on Freebolds, Hi 
Year's Profit. And K. ſhould have had 
Stanf. Fre. the mean Profits till Tender of Livery i 
32. 2 made; ſo if a Tender were made, and 
duly purſued. But the Heir that had | 

in Ward to K. by Reaſon of a Tenur 

him, as of an Honour or Manor, m 

at his full Age have ſued an Oulat 

main cum exitibus, and if he were of full WW" 

at his Anceſtor's Death, he ſhould have 

Relief, and not primer Seiſin. 

If he that held of K. by Socage in ( 

had died, his Heir being of full Age 

ſhould have had primer Seiſin and L. 

only of the Lands ſo holden ; but 

Heir were under 14, K. ſhould have i: 
neither, becauſe the Cuſtody of his b, 

and Lands belong'd to the Guardian 1 


Lage. - 
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There was a General Livery, and a Spe- 
| Livery, the firſt required an Office in 
ery County where the Heir had Land, 
{he muſt ſue out his Writ of Atate pro- 
1, Ec. and it concluded the Heir to de- 
Tenure found in the Office. If it were 
t ſued of all that K. ought to have, whe- 


: mentioned in the Office or not, or it 
mee Office or Proceſs whereon it was made 
dee ſufficient, K. might reſeiſe the Whole 
, and ſhould be anſwer'd for the 


oe Profits. But a ſpecial Livery which 
of Grace, not of Right, contain d a 
non, and avoided the ſaid Dangers and 
ages. A Livery being in Nature of a 
ſitution was taken favourably z therefore 


\ t were made of a M:nor chm pertinentiis, 
bad included the Advowſon Appendant; but 
5 ners Patent made of a Manor do not 


4 the Advowſon, unleſs it be men- 
ved. 

by 2 E. 6.8. theſe Things were provided. 
„ Where an Office is * for K. he 
it has an Intereſt for Years, or by Copy, 
ny Rent, or Profit, of whatſoever Eſtate 
of the Land, ſhall have them, tho' 
des not found in the Office, in fuch 
tas he ſhould if no Office had been at 


„ Where the Heir was found to be of 
wr Years than of Truth he was of, he 
wt ſue out his AZrare probanda at his full 
b but before the Statute, he was conclu- 
lby the Office. | 

Where one was found Heir, that in 
Wh. was not Heir, or were one Perſon 


G 3 was 
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was found Heir in one County, and 2 
other in another County, the Party griert 
had no Remedy at Law 70 get Livery mt 
ro him, unleſs he were found Heir alſo ly ill 
or another Office in the ſame Connty, and thy 
Vid. Stanf. t vas a great Doubt whether it ſhould be tri 
_ 58. a. aich of them ⁊rere Heir by Tnterpleater i 
7  mediately, or at the full Age of him that «1 
found Heir firſt ; but by this Statute the Par! 
griev'd had his Remedy by Traverſe and Intr 
7ROP-44-D. pieader immediately, ſo that he had had an 
fice found for him alſo in each County. 
4. Where it is untruly found that one 
an Ideot, Lunatick, or Dead, ſuch Ofc 
may be travers d. 
5. Where an Office finds that one atttaint 
ed of Treaſon, Sc. is ſeis'd of Lands, thi 
Party griev'd may have a Traverſe, or Mor 
ſtraus de aroit, tho' K. be intitled by doubt 
Matter of Record, and in ſuch Caſe tut 
Writs of Search only ſhall be awarded it 
ſtead of the four formerly uſed, 
6. If an Office. were found by thek 
Words or the like, qucd de quo del de quibt 
Tenementa prædicta Tenentur juratores gu 
rant, or if it found a Tenure of K. per gu. 
fervitia ignorant, c. the firſt ſhould not 
have been taken for an immediate Tenure d 
K. nor the ſecond for a Tenure in Capit 
but a Melins inquirendium fhould have beet 
awarded by Force of the ſaid Statute, 3nd 
if the Office found thereon had been contre 
ry to the tirit, it had raken off the Force 
thereof ; but if it had been as uncertain 4 
the firſt, the Tenure ſhould have wy 
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en for a Tenure in Capite, for that wvas moſt 
r the K.'s Advantage. But if it had found 
Tenure of K. as of a Manor, ger gue Ser- 
„a, Ec. ignorant, it ſhould have been ta- 
en for a Tenure by Krt.'s Service. 

„ A Traverſe was given to the Heir 
ithin Age, when Land was found to be 
aden of K. immediately, that was hol- 
nin Truth of others. 


u go out againſt K.'s Patentee. 

The Statute of AMlarlbriage, which avoid- 
{ Feoffments of Kt.'s Service Land made by 
cilufion to an eldeſt Son, extended not to 


jith a Rem'r to others in Fee, nor to Feoff- 


* nents made to the Son jointly with others, 
tn or to any Feoffments made for the Ad- 
po cment of the Feoffor's Wife or Chil- 


ren, or Payment of his Nebts, 

But in all the above mention'd Caſes, the 
leir ſhould have been in Ward for his Bo- 
4, and the 3d Part of the Land, by 32 H. 
1. But if Ten't by Kt.'s Service had made 
Feoffment to any of his Sons, bona Fide, 
ir good Confideration, or if the Eſtate 
omreyd to ſuch Uſes had been determin'd 
8 the Father's Life; or the Land ſo con- 
yd had been afterwards convey'd away 
1 the Father's Life; or if one had made 
Feoffment to his middle Son in Tail, 
nem'r to his younger Son in Tail, and 
led, and the Lord had ſeis'd the Wardſhip 
| the eldeſt Son, and a zd Part of the 
Lands, and ſo the Statute had been once 
itify'd, and. then. the middle Brother had 
G 4. died 


. A Scire facias on every ſuch Traverſe 


its in T'. or Leaſes L. made to the Son, 
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feft till the Death of the Deviſor 
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died without Iflue, during the Minority s 
the Eldeſt, by which the Land had 
maind to the Youngeſt; or if a Gran 
father, in the Life of a Father, had giv 
Lands to any of the Father's Sons; or 
one had convey'd Lands to any of his col 
lateral Blood who was net his Heir App: 
rent, or to a Baſtard ; all theſe Caſes were 
out of the ſaid Statute. But if the Grind 
father had convey'd Lands to the Son afie 
the Father's Death, fuch Conveyance ha 
been within the Statute, 

If one having none but Socage Land, ha 
convey d it all to ſuch Uſes, and then ha 
purchas'd Capite Land, K. ſhould not hau 
had any of the Socage Land; but if he ha 
made a Deviſe of the Socage Land, an 
then had purchas'd Capite Land, and died 
K. ſhould have had the Wardfhip of 2; 
Part of the whole, for 4 Deviſe rakes no H 


If a Male or Female be married infra 4 
Nubiles, he at 14 or after, ſhe at 12 or aft 
may agree or diſagree; and they need no 
be married again if they then agree, or b. 
divorc'd if they diſagree ; but they can't d 
agree before ſuch Age, and if they thet 
agree, they can't after diſagree : If one Par 
be of the Age of Conſent, and the other un 
der it, yet when the Party that was u 
der comes to the Age of Conſent, either 0 
them may diſagree. 

If the Lord had once married his Wat 
he ſhould not have had a 2d Marriage « 
him, tho' the Marriage had been diflols 


av initio by Diſagreement, or Pre 4 
* 


82 


| had remain'd unmarried during the Ti 


tender'd by the Lord, and married anot 


neither of them till the Heir were of 5 
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the Statute are, that all the Profit, &c. {1 
be converted to the Uſe of the Heir. 

It ſeems that no Action could be brous 
on this Act, becauſe none was ever brough 
for pericuiaſum exiſtimandum eſt quod bony 
virorum non comprobatur exemplo : Not th 
a Statute can be antiquated, but it may 
expounded by 7072 Uſe. 

he Lord ſhould have had the fing 
Value of the Marriage of . the Heir, wh 
ther he had tender'd to him any Marria 
or not, and he ſhould have as much 
another had offer'd to him for the {: 
bona Fige, or ſo much as it ſhould 
found to be worth- by lawful Trial. If d 
Heir had refuſed the Lord's Tender, 


that he continued in Ward, or if he 
married himſelf before any Tender me 
to him by the Lord, the Lord ſhould | 
had but the fingle Value of the Marriay 
but if the Heir had refus'd the Wem 


againſt the Lord's Will, the Lord ſho; 
have had the double Value of the MM 
riage by Force of the faid Statute, cap. 6. 

'The Lord had two Remedies for t 
Values, viz. an Action, or Power to 
tain the Land, but he could make Uſe: 


Where the Lord held the Land for the 
gle Value, the Profits were not accoun 
Parcel of the Value, but as a Pledge till Mid 
Heir paid it: But where the Lord b 
the Land for the double Value, the Pro 
went in Satisfaction thereof, for the We 
of the Statute of Merton, which * 
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. donec inde percipere poſſet. 
There never” was any Forfeiture of the 


v0 riege of an Heir Female: And at Com- 
, Law, the Lord could not have holden 
Ger ber Land after her Age of 14. 
eme held by Kt.'s Service, and not b 
Wenge, as thoſe that held by Caſtle- guard, 


ile in Time of War, which drew to the 
ord Ward and Marriage. And if the 
ent make Default in guarding the Caſtle, 


h | je Lord might diſtrain, and recover Satiſ- 
on in Damages; but the Ten't needed 
| it to ſtir till the Lord gave him Warning 


lit the Enemies were coming; and tho 


„e bart which he was to defend was certain, 

i the Time was not fix'd, as it was in 

cuage, and the Ten't ſhould be diſcharg'd 

mai C:itle-guard for the Time that he ſerv'd- 
Lin the War. 


urd the Caſtle of another, therefore if the 
ad had granted over his Seigniory, the 
le gart was gone, for the Grantee had 
it the Caſtle ; ſo it a Ten't holds by Suit 
Court, Se. and the Lord grant over the 
nices, the Suit is gone, becauſe the Gran- 
has not the Manor. But tho' the Caſtle 


Uſe tte ruin'd, the Tenure remain'd; | 

5 Anciently all Earls and Barons had 
de ndoms and Baronies holden of K. in 
une, which K. would not ſuffer to be 


nided, and by Magna Charta, they ſhould 


made 


wfciture, are quod Dominus teneat terram, 


iz, to guard ſome certain Part of the Lord's 


Man could not hold of one Lord to 


y for Relief the fourth Part of their Re- Vid. ſuprs 
we; but of lates Days they have been 4. 


* 
1 
1 
1 
l 
} 
| 
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ol him for that. 
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made without ſuch Earldoms or Baronie 
and therefore ſuch are not within that $: 
tute 5 for as a Kt. paid not Relief unleſs h 
had a Ket.'s Fee, ſo neither an Earl, Sc. 2 
ſuch, unleſs he had an Earldom, c. 

The Lord could not waive the Wardſhi; 
and have Relief in Lieu of it. But the « 
ther Lords, of whom Krt.'s Capite Ward hel 
other Lands, ſhould have Relief, for th 
could not have the Ward ſhip of him. B 
in ſome Caſe, the Lord might have bot 
Relief and Wardſhip of the ſame Heir, 
if A. had holden two Manors of H. by Kt 
Service, and had: been difleis'd of one, : 
Diſs'or had died ſeis'd thereof, and 1! 
Ten't had died ſeisd of the other, his He 
being within Age, the Lord ſhould hai 
had the Wardſhip of that Manor; and 
the Heir being of Age had afterwards rec 
ver'd the other, he ſhould have had Relig 


If Land holden by Kt.'s Service had d 
ſcended to the Son from an Anceſtor of 
Mother's Side, his Father ſhould have b. 
the Marriage of him, and the Lord 
Ward of the Land, for the Father alot 
while he lives ſhall have the Marriage 
his Son, being his Heir Apparent, or of 
Daughter, being Heir Apparent, ſo long 
ſhe continues ſo. But an Alien, or one 
tainted of Felony, Ec. can't have this! 
vilege, becauſe he can't have an Heir Ap} 
rent. Nor ſhould the Mother, or any c 
lateral Anceſtor, have had the Cuſtody | 
their Heir Apperent before the Lord; 
tho' they may have an Action of Tom 

f 
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are conſanguinenm & heredem rapuit, yet 
gat lies only againſt a Stranger, and not 
ninſt Guardian in Chivalry. If there 


&rrice, and ſhe had made a Feoffment on 


(;M(ondition, and had married the Lord and 
e lſſue, and died, and the Iſſue had en- 
heil rd for a Breach of the Condition, and 
ee Lord had ſeis'd the Land as Guardian, 


nd died, his Executors ſhould not have 


vr tie Lord had it not as Lord, but as Fa- 
ther ; nor could he waive his Right as Fa- 
ber, | 
The Lord that had a Wardſhip in Right 
his Seigniory, was called Guardian in 
Right of Chivalry. The Lord's Grantee in 
leſion of the Ward ſhip was call'd Guar- 
n in DNecd. | 
WW Notwithſtanding-an Intercit in the Body 
ta Man be a Thing that properly lies in 
Cant, yet the Wardſhip of the Body might 
* granted without Deed, becauſe it was 
* Original Chattel, 7. c. a new Intereſt in 
Thing wherein no one had an Eſtate Le- 
ve, created by Law without Deed, but 
te Vardſhip of an Advowſon, c. was 
t gtantable without Deed, becauſe it was 
ſt an original Chattel, but was deriv'd 
ut of the Inheritance of a Thing lying in 
rant, A Leaſe Y. made by a Corporation 
\oregate might at Law be aſſign d with- 
ut Deed, tho? it could not be made with- 
t Deed. For tho ſuch Corporation can- 
it make an Eſtate without Deed, yet an 
Jate when made by them has the ſame 
Profper- 


d been Lord and Feme Ten't by Kt.'s 


4 the Ward of the Body of the Heir, 
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Properties with thoſe of the like Nature mg, 
by others. 

By 12 Ca. 2. 24. All Tennres by Kt." Sp. 
vice, and Socage in Capite are turn'd in 
common Socage, and diſcharg d of Homme 
Livery, Primer Seiftn, Wardſhip, Oc. whict 
were at Law incident to ſuch Tenure, & 
Aides pur file marrier, & pur faire fn 
Chivalier. 

And by the ſaid Statute, any Father, fl. 
he be under the Age of 21 Years, may by ia 
executed, or by Will in Writing, diſpoſe cf il; 
Tuition of his Children, ſo long as they ſþ| 
be under the Age of 21 Tears, to ſuch Per 
ſons, (except Popiſh Recnſants,) and in ſu) 
Mauner as he ſhall think fit. | 
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Enure in Socage is where the Ten! 

holds of his Lord by certain Service, 
as Fealty and certain Rent, for all Manner 0 
Services. And at this Day every temporal 
Tenure of a common Perſon is in Socage 
For tho}, in a ſtrict Senfe, it only fignifr 
that in which the Service of the Plough v4 
originally reſerv'd, yet largely taken it com 
prehends all others that have the like Ft 
ect and Incidents; as if a Roſe, Rent, et 
the doing the Duties of an Office were or 
ginally referv'd; and at Law, every temps 
ral Tenure of a Subject, that was not Kt! 
Service, was Socage. 4 

Socagium idem eft quod Servitium Sit 
i. c. a Plough; and anciently ſuch Ten 
ought to come with their Ploughs, for cet 
un 


* 
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ain Days in the Year, to plough and ſow 
the Lord's Demeſnes, or do other Works of 
Husbandry. And afterwards ſuch Services 
were chang'd into annual Rent, and yet the 
ame of Socage remain'd. 

Such Change muſt be before Time of 
Memory, for at this Day they can't be 
hang'd by Releaſe, Confirmation, or any 
cher Conveyance ſo long as the Seigniory 
remains, and in ſome Places they ſtill do 


br ſick Services with their Ploughs to their 
* Lords. 
— Eſcuage certain makes Soeage. If a Ten't Vide ſupra 


hid holden by Homage, Fealty, and Ef- 8. 

unge, ig. by an Half. penny, when Eſ— 

unge run at 40 5. he was Fen't by Socage. 87 

1 Becauſe his Tenure wzs certain. 2. The 

lal-penny was not paid every Time when 

ſcuage was afle(s'd. 

10 hold by certain Rent for Caſtle-guard 

is Socape, but tho' a Sum in Groſs were 

oluntarily paid for it, the Kt.'s Service re- 

naind; and where-ever Ten't ought to do 

t by himſelf or another, it was Kt.'s Ser- 

rice, 

Whenever the Ten't holds of the Lord by 

Rent, this is Rent Service, becauſe it is ac- 

ompanied with ſome corporal Service, Feal- 

gat leaſt, in Reſpect whereof the Lord may 

liltrain of common Right. * 

If Ten't in Socage die, his Heir being un- 

er fourteen, whether he be his Iſſue or 

Couſin Male or Female, the next of Blood 

tothe Heir, to whom the Inheritance can't 

deſcend, ſhall (if the Farher appoint no p. 

ter Guardian, as he may do by 12 Ca. & 
| 24. 
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| 24.) be Guardian of his Body and Land, til 
| his Age of fourteen, as if the Land deſcend 
| from the Father, the Mother, or other next 
| Couſin of the Mother's Side, ſhall be Gur: 
| dian in Socage, & /zc s converſo, where Land 
deſcends. from the Mother. But the Civil 

Law appoints him to be Guardian that is i 

inherit next, which our Law fays, is con. 

mittere over Lupo. - 
Guardian in Socage ſhall take the Profits 

and render an Account of them to the Heir, 

when he comes to the Age of fourteen, who 

at that Age may ouit the Guardian, and oc 
Co L. c. b. cupy the Land himſelf, At Law, Execu 
tors could not have an Action of Accour! 

nor could any but K. have ſuch an & 

tion againſt them, for Matters of Account it 

ſo much in Privity between the Parties 

that theſe who are Strangers thereto c 

neither tell what Allowances ought % 

made by the one Party, or what migh4 | 

alleag'd in Diſcharge of the other. But 

WW. 2. 23. If the Heir make his Will, (whic 

he may do at his Age of 18.) his Exec 

tors ſhall have an Action of Account aguiii 
Gaudian in Socage, and by 25 E. 3. 

E xecutors of Executors may have ſuch “ 

tion, and by 3 Ed. 3. it. Adminiſtrato! 

and by 4 & 5 fine 16, an Action of 5 

count lies againſt the Executors of a G!: 

dian, Bailiff, or Receiver. The Guard! 

ſhall be allow'd his reaſonable Colts et 
Expences in his Account, and if he mat 

the Heir under 14, he ſhall account to h 

or his Executors for the Value of it, tho 

tock nothing; unleſs he marry * fy 

Ns $ | Martes 


aue of the Marriage, and account: to the 
leit for it. 
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luriege as is as much in Value as the 

luriage of the Heir. If a Raviſher marry 

e Heir, the Guardian ſhall have a Writ of CL. se. , 
ivihment of Ward. againſt him, (by (a) the 3) F. N B. 
qriy of W. 2. 35.) and ſhall recover the 39. | 


The Grandmother recovering the Heir in 
Writ of Raviſhment of Ward againſt the 
epmother's Hus"-and, was bound by Rule 
Court to find Pledges pro nutritura here- 
„ E euſtodra evident iarum. 
If the Guardian marry the Heir after four- 
en, he ſhall not account for it, for the Heir 
that Age is out of his Cuſtody. 
a Man die ſeis'd of a Rent-Charge, Com- 
jon, or ſuch like Inheritances which lie not 
Tenure, (and diſpoſe not of the Cuſtody 
his Child,) the Heir may chuſe his Guar- 
an; if he be ſo young that he can make no 
Foice, it is moſt fit that his next Couſin, to 
tom the Inheritance can't deſcend, ſhould 
ne the Cuſtody of him, and whoever takes. 
e Rent, Sc. is chargeable in Account. But 
de have any Socage Land, the Socage 
urdian ſhall take the Rent: Charges, &c. 
his Cuſtody. | 
lf the younger Brother die ſeiſed in T. 88 
ming Iſſue under 14, the Elder, not the 
«de Brother, ſhall be his Guardian in 
age, for in equal Degree the Law pre- 
him, But it Ten't T. have no Bro- 
” or Siſter, and die, leaving Iſſue un- 
14, the next Ccuſin of the Father's or 
nher's. Side, that firſt ſeiſes the Heir, 
have the Cuſtody of him, for the Re- 

. lation 


T38 


Regiſter 
62. & 


of the Half Blood ſhall not be Guardian 
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lation on both Sides is equal, and no Caſs 


fears, wherefire either ſhould be preſerr 


and he, that firſt takes Care of the Heir, ſte 


himſelf to be moſt concerid for his Inter 


But if Donees in Frank-marriage die, the 
Iflue being under 14, the next Couſin of th 
Part of the Donee, that was the Cauſe of th 
Gift, (being not inheritable to the Don 
Rev'n,) ſhall have the Cuſtody. A. ki 
of ſome Lands as Heir to his Father, and: 
others as Heir to his Mother, dies, leavin 
Iſſue under 14: The next Coufin of eite 
Side, that firſt ſeiſes the Body of the Hei 
ſhall have the Cuſtody of him, and the n 

Couſin of the Father's Part ſhall enter in 
the Lands of the Mother's Part, &. ſic a 
verſo. Tf a Brother purchaſe Land in fe 
and die without Iſſue, and the Land deſien 


ro uf +5 Brother, being under 14. 


who ſhall be his Guardian in Socage, ftti 
whoever is of the Blood of the younger Ir 


ther, muſt alſo be of the Blood of the E 


and conſequently capable of Inheriting. 

If A be Guardian in Socage of g. und: 
fourteen, he ſhall be Guardian in Socage 
another Infant whom B. ought te be Gu 
dian of, as being his next Cotiſin, pur Ct 
de gard, and an Action of Account lies 
gainſt him. | 

An Infant, Ideot, Lunatick, 12092 comp! 
one Blind and Dumb, Deaf and Dumb, 
Leper removed, can't be Socage Guard 
Nor any to whom the Inheritance may Þ 
ſibly deſcend; therefore the Elder Broti 


Socs 
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cave to the younger Brother being Heir to 


te Father of Burgh Eneliſh Lands. 
The Father being Guardian in Socage, 
all account with the Son for the Profits, 


ir otherceiſe it would be more for the Son's 


Yomntage to have another for his Guardian 


lin his Father; but where the Father vg. ſupra 


id the Cuſtody of the Body of his Heir 133. 
pparent, in Reſpe& of his natural Right, 
e ſhould render no Account to the Heir, 
r what the Father might receive on ſuch 


nnt, would otherwiſe have belong'd not 


the Heir, but to the Guardian in At.“, 
vice. 

Guardians are either by Common Law, 
atute, or Cuſtom. 

By Common Law, there are four Kinds 
Guardians, vis. Guardian in Chivalry, 
ige, Nature, and Nurture. 


There are two Kinds of Guardians by 3 Rep 39. a. 


tute, 1. By 3 & 4 Ph. S M. 8. the 
nber or Mother, (after the Father's 
auh; or any other appointed by the Fa- 
er by his Laſt Will or Act in his Life, 
ll have the Cuſtody of Female Children 
er the Age of Sixteen, and no one ſhall 
e them axvay wwithour Conſent of ſuch Per- 
under ſevere Penalties in the ſaid Act 


tend, and by 12 Ca. 2. 24. Fathers vid. ſuprs 


3 ofpoint Guardians for any of their Chil. 34. 


There are alſo Guardians by Cuſtom, 
i Orphans by the Cuſtom of the City of 
cn. 6 
burdianſhip in Socage is not forfeited gy 
Atainder, nor ſhall Husband of 3 
an 
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ſ diah in Socage have the Guardianſhip by 

| Survivor ; for ſuch Guardians have nothing 

! to their own Benefit, but are only. intruſted 
to manage the Land of the Heir, for li; 
Benefit, with that Affection which canut le 
expetted frem Strangers. Guardian in $0 

cage cannot preſent to a Benefice,. becauſe he 

Vid.ſup 25. cannot account for it, and if he ſhould hi, 
Power to preſent, he might be tempied i 

(2) 2 Cro. nale an Advantage of it. But ſome (a) lat 

* ſaid, that if the Heir be within tie Age 0 
Diſeretion, the Guardiau may preſent, 

2 Cro 99. Theſe Words of the Statute of Mar! 
bridge 17. that the Guardian ſhall an(ve 
the Heir cum ad Legitimam Atatem fe 
venerit, are underſtood ſecundum ſudbjecla 
materiam of his Age of Fgurteen, for that 
his lawful Age as to this Purpoſe. Neiths 
Marlbridge 23. which gives a Capias 
Account againſt Bailiffs, nor V. 2.1 
which appoints Auditors to take Accou 
of Bailiffs, Sc. extend to Guardian 
Socage. 

If a Guardian in Socage, Bailiff, Rect 
ver, or Factor, be robb'd without their 
fault, they ſhall be diſcharg'd fo far 
their Account; ſo ſhall not a Carrier, in 
he has his Hire. If one take Goods to 
fafely kept, or to be kept fer another, 1 
be robb'd; he ſhall: anſwer. for. them. 5 
the contrary has been of late reſelv'd, fi! 
ſeems unreaſtnable that he, who without 
uy Gratuity does a friendly Office for 
other, and is in no Default, ſhould be a $ 
ferer for bis Kindneſs, If Goods pled 
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to 2 Man be ſtol'n from him, he ſhall not 
#n\wer for them, for he had a Hecial Pro- 
perry in them, and can't be ſuſpefled of 
aut of taking Care of them; but if he 
hid refus'd to let them be redeem'd, he 
ſhould have anfwer'd for them. If A. leave 
i Cheſt with B. and take away the Key, 
nd acquaint not F. with what is in it, and 
the Cheſt be ſtol'n, ZB. ſhall not be charg'd, 
ecaute A. did not truſt him with it, as this 
Ale is. 

|/hoever occupies the Heir's Land, as So- 


reer Guardian, ſhall render an Account to 
wee Heir, and it is no Plea in ſuch Action to 
chat be is not Prochein Amy. If Guar- 
ain in Socage occupy the Land from the 


irs Age of Fgurteen till Twenty one, he 
fall be afterwarUs charg'd as Bailiff, not as 
uirdian, 

n the Death of Guardian by Kt.'s Ser- 
ce, the Executors flrould have had the 
hardſhip of the Heir, but not the Execu- 
irs of Guardian in Socage, but the next 
fend of the Heir ſhall have the Ward of 
im; for the Guardian in Chivalry had the 
hardſhip to his own Uſe, but the Guar- 
an in Socage has it to the Uſe of the 
llir, A Biſhop's Executors ſhould have 
ud a Krt.'s Service Ward, which he had 
| Right of his Biſhoprick, tho he had died 
tore Seiſure, for he had an Intereſt velt- 
lin him. If a Biſhop die before he has 
ud up an Avoidance of a Church, K. ſhall 
reſents; ſo if a Man had holden an Ad- 
hon of K. by Kt.'s Service, and the 
durch had become void, and he had ** 
«<a 


14T 
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his Heir being within Age; for tbe Rig 
of preſenting to a void Church is in Naum 
of a Choſe in Action, and is rather a Tri 
than an Intereſt, but where the Tenure is 
of a Subject, the Executors ſhall preſent 
For tho the Law make ſuch a Conſtruftimn i 
Favour of K. who is always preſumed 10 if 
cih the greatcſt Honour, yet all Suljed; 
ſtand in equal Degree. 

Every Ten't in Socage, and every Ten 
by Kt. s Service (before 12 Ca. 2. 24.) wa 
bound to give the Lord Aid for the making 
of his eldeſt Son a Knight, at the Age d 
fifteen Years, and for marrying of his Daugh 
ter at the Age of Seven. 

Afcer the Death of Ten't in Socage, hi 
Heir of what Age ſoever he be, ſhall py 
to the Lord for Relief as much as the an 
nual Rent amounts to, whether it were n 
ſerv'd in Money, or any other Thing of Eu 
liſh or Foreign Growth, or Manufacture 
and if he hold by ten Shiilings payable ever 
two or three Years, he ſhall pay ten Shilling 
for Rehef: And it is due to the Lord pre 
ſently, and he may diſtrain for it forthwil 
after the Death of the Ten't. _ 

If the Ten't hold by the Rent of te 
Shillings or a Pair of Spurs, be may ps 
which of them he will tor Rent, and | 
may his Heir for Relief, But if the Ten 
be not ready to pay one or the other wae 
he ought for Rent, or if the Heir be nc 
ready upon the Land preſently, (i. e. 
ſoon as conveniently he may,) after 1M: 
Death of his Anceſtor, to pay the one oi 
the other for Relief, the Lord may PR u 

1 ( 
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ly which of them he pleaſes, But if ei- 
rr of them be tender'd according to 
vo, and there be none on the Lord's Part 
s to receive it, the Lord can afterwards 
min for that only which was tender'd, 
; i: for that he may diſtrain whenever he 


ales. 
l the Ten't hold by the Rent of ten 
ilings, or doing ſo many Days Work at 
nelt, or attending on the Lord at Chr;{t- 
; ten Shillings muſt be paid for Relief, 
c Corporal Work or Labour no Relief 
. 27 it has been ſaid, that the Service Roll. A. 
Mg % many Days Work at Harveſt © 
le doubled, for it is not perſonal to the 
hig „% may be done by himſelf or another, 
pv i particular Time is preſeribed for the 
w of it, but only that it be done with- 
 refWllrvcft ; but it is impoſſible to double the 
E Arrendance on his Lord at Chriſtmas, 


ver the Ten't hold of his Lord by a Roſe, 92 
in ſich like periſhing Fruits of the Earth, 
proiWich can't be kept, and die at a Time when 
vu arc not ripe, the Lord can't diſtrain 
dis Relief before the Time when by the 
re of Nature they may be ripe, Tex 
pa ectat nature ordinem. 
d oe Ten't doing Fealty ſwear to do 
| en Wii: Lord all Manner of Services due, 
v acl one may hold by Fealty only for all 
na ver of Services; and in that Cafe, when 
. is done it, no other Service is due: 
ng very Ten't ought to do ſome Service 
ic Lord, leſt in Time it ſhou!d be for- 
ti that he holds of him, and fo the 
i Lord 
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Lord might loſe his Eſcheats, F orfeitr 
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Sc. And inaſmuch as Fealty is incident 
every temporal Tenure, and the Lord at fi 
would have no other Service, it is Rea 
that he Thould have that. 
Every Lefice L. or I. ſhall do Fealty 
the Leſſor, for they hold of him, and the 
can be no Tenure without ſome Service, | 
cauſe the Service makes the Tenure; þ 
bare Ten't at Will ſhall not do Fealty, for 
has no certain Eſtate. 


Of Frankalmoine, 


Enant in Frankalmoine is where 
Eccleſiaſtical Corporation, whether | 
gular, or Secular, Sole or Aggregate, hold 
Frankalmoine, that is to ſay in Latin, in! 
ra Eleemoſynd : Thoſe Ecclefiaſtical Pet 
were called Regular, that lived under ( 
tain Rules, and had vow'd true Ob 
ence, wilful Poverty, and perpetual Chal 
Others for Diſtinction ſake were called $i 
lar, as Biſhops, Oc. 

England's Eccleſiaſtical State is dis 
into two Provinces, or Archbiſhopr 
The Archbiſhop of Canterbury is ſtiled 
tropolitauus & Primas totius Anglie. 
Archbiſhop of Jork, Primas Angle. 
Firſt has under him Recheſter his prin 
Chaplain, London his Dean, Mucho 
Chancellor, and all the others except 
Cheſter, Durham, Carlifle and Man. 
every Archbiſhop, and Biſhop, has his 
and Chapter, 


4 
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Every Dioceſe is divided into Arch-Dea- 


anries, whereof there be 60, theſe into 
Deaneries, Deaneries into Pariſhes, 
Anciently a Man could not alien Land 
iich he had by Deſcent but only to God 
1 Frankalmoine, or to one of his Blood in 
ank marriage, or to a Servant iz Remune- 
gtione Seruilll. 

Tho' the Covent were dead in Law, and 
wud only aſſent unto Acts done to or by 
tc Abbot, yet a Feoffment made to an 
\b-ut and Covent and their Succeſſors 
„ good, and the Fee veſted in the Ab- 
(i, Abbots and Biſhops might, at Law, 
xe a Fee without Decd, and by the Word 


unk or Pure Alms, without the Word Vid. fup.r«, 
uceffors 3 but à Corporation Aggregate of 
ary Perſons capable could never take 
thour Deed, tho' they may without the 


lord Succeſſors. 
a Chapter, in Latin Capitulum, in 4 
ge Senſe ſignifies auy Body of Eccleſt- (. 97 
licks, Regular or Secular, hoſe Aſent is. 
quired to the Acts of a Superior, but 
ty it ſigaifies Clericorum Congregatio 
uno Decano in Eccleſia Cathearali. 
xd of this Sort ſome are ancient, others 
l. The later are Twofold, firſt, Thoſe 
ulated by Henry 8. into the Place of Ab- 
is and Covents, or Priors and Covents, 
ich were Chapters while they ſtood. 
indy, Thoſe founded by Henry 8. for 
| new Biſhopricks. The ancient Deans 
me in by Conge 4 Hlire, and the King 
ing his Royal Aſſent, are confirm'd by 
* Biſhop; thoſe newly tranſlated, or 
H founded, 
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founded, are Donative, and by the King, 
Letters Patent are inſtalled. | 

None can take a Fee in Frankalmogine 
but Ecclehaſtical Perſons, being Bodies po 
litick, as Biſhop, Parſon, £#c. or Incory 
rate by Letters Patent, or Preſcription, 

Ten'ts in Frankalmoine were bound e 
Right to make Prayers for the Souls « 
their Founders or Grantors, and their Heir 
which were dead, and the Proſperity « 
thoſe which were alive, and the II 
eſteemed ſuch Spiritual Services to be bet 
ter for the Lords than the doing of an 
Temporal Services, and for this Cauſe an 
becauſe the Word Frankalmoine exclude 
all Temporal Services, Ten'ts in Franka 
moine are not bound to do Fealty. 
They were ſaid to be bound of Rightt 
do ſuch Spiritual Services, becauſe the Ft 
cleſiaſtical Law compelled them to do them 
for Want of Remedy and Want of Right 
all one. But late Statutes having altere 
the Manner of Celebration of divine $: 
vice, if the Ten't do what is now auth( 
riz'd, it is ſufficient whether he hold | 
Frankalmoine or by particular divine ve 
vice, and if he held in Frankalmoine bt 
fore, he holds in Frankalmoine till, | 
that was the Original Tenure, and every 0 
is Party, and preſumed to conſent to 
Act of Parliament. 

If Ten'ts in Frankalmoine neglected to |: 
fuch Maſſes, c. they could not be d 
rained for ſuch Default, for every Diſtr 


mult be for ſomething certain; but 
| 4 Frank! 
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unkalmoine, nothing in certain is reſery'd ; 
1 in Avowry, Damages cannot. be reco- 
ted for what is neither certain, nor can be 
duced to Certainty, for oportet quod certa 


(deducatur in judicium; but to hold by 


eating all the Lord's Sheep, depaſturing 
the Lord's Manor is certain enough, by: 
eſerence to the Manor which is certain. 
But the Lord bought to complain of ſuch 
fault to the Ordinary, or to the Viſitor, 
any were appointed by the Foundation,) 
{they ought to puniſh the Fault, and pro- 
+ againſt it for the Future, Where the K. 
founder, regularly the Ordinary ſhall not 
Viſitor, but the Lord Chancellor, unleſs 
pecialt Viſitor be appointed on the Foun- 
on. , 7 N : bank ; # 
here are two Juriſdictions in England, 
of which is Eccleſiaſtical, limited to Spi- 
and particular Caſes, which has Co- 
ce of Matters where the Right is Spi- 
„and there is Remedy only by that 
„ The other is Temporal and ' Secu- 
2 guided by the General and Com- 
au 3 Pi . | 


I the Spiritual Tenure be by certain Di- 
dervĩce eſpecially-expreſs'd, as to chant 

every + Friday, or to give 100 Pence 
1 Day in Alms; this is not Frankal- 

, for in that nothing certain is men- 
th but this is called Tenure by Divine 
e, and he that holds by! it ſhall do 

ʒ and if the Service be neglected the 

| ſhall diſtrain, and in his Avowry re- 
Damages, and if Iſſue be taken on the 

e Ll gr 4 4 bn: Dep. 
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Performance of it, the Jury ſhall try it, j 
aſmuch as the Service is certain, though| 
be Spiritual, and wherever Common or 90 
tute Law gives Remedy in foro Sæculi 
the Conuſance belongs to the King's T 
-poral Courts, whether the Matter be 5 
ritual or Temporal, unleſs the ſame Statuy 
which .gives a Remedy in the Temp 
Court, ſave the Juriſdiction of the Ec 
Kaſtical Courts. | 
Eealty is incident to all Services, for whit 
the Lord may diſtrain. 
Tenure in Frankalmoine is fo free, thi 
as it is ſaid, a Rent reſerv'd on a Gift 
Land to hold by ſuch Tenure is void; « 
no one that holds by it can be charged vi 
a Corody ; and Land fo holden, cant 
Ancient Demeſne in Reſpect of the Chu 
incident thereto; and if any Certainty v 
reſerved on the original Grant, the Tem 
is not Frankalmo ine. 
There were 118 Monaſteries ſounded 
Kings-of England, whereof ſuch Abbots 
Priors, as were founded to hold per 51 
iam, and called by Writ to Partianit 
were Lords of Parliament: Of theſe the 
were 27 Abbots and 2 Priors. The Ab 
of Feverſpam, tho' he held by Barony, 
never {at in Parliament, | becauſe. be . 
never called by Writ. All Zngliſe Bill 
were | ariginally founded by the Kings 
England, to hold by Barony, and have it 
called by Writ to Parliament. The Bill 
of Hales were founded by the Prin Wi 
Wales, who held of the King as of Wi! 
Crown, and when the {aid Princes of 4c 
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Lired their Principalities, the Patronages 
them were annexed to the Crown of Eng. 
4, and the ſaid Biſffops have been called 
Writ to Parliament, and are chargeable” 
th Penfions and Corodies. 

Ten't in Frankalmoine ſhall do no Feal- 
as is aforeſaid, in reſpeck of the Spiri, 

il Service that he is bound to perform, 
t Ten't in Prank marriage ſhall * it till 
e fourth Degree be paſs' d, and the Alieneo 
Ten't in Frankalmoine ſhall do Fealty, 
r if they ſhould do no Service, the Land 
ud be holden of no Man; for avoiding 
which Inconvenience the Law creates the 
rrice of Fealty, which is the loweſt that 
n be, and incident to every Tenure ex- 
pt Frankalmoine, alt. - | 
Since the Statute of Quia Emptores, if æà 
rant be made to hold in Frankalmoine, 

ſe Words in Frankalmoine are void, for 

e can hold of Frankalmoine of none bur 

t& Donor, but by that Statute no Man can 
ie Lands in Fee to hold of himſelf; there- 

re at this Day, if Land be given to hold 

 Frankalmoine, with a Diſpenſation of the 
autes of Mortmain, (which ought to have 
en made by K. and all the Lords mediate 
d immediate, but now by 7 & 8 Gul. 3. 

. it may be granted by K. alone of whom- 
ever the Lands are holden); yet the 
eoffee ſhall hold of the fame Lord of 
dom the Feoffor held by the ſame Services. 
that none ean hold in Prankalmoine but 
} Preſcription, or by Force of a Grant 

ade before that Statute to hold in Frank- 
noine, or made fince the Statute by the 

H 3-- King. 
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| ſenſu tamen omnium in quorum favor: 


Litt. Sec. 


540. 


Of Frankalmoine. 


King, (who is not reſtrained by it,) or by 
Subject licenſed by the King, and al! the 
Lords mediate and immediate, to make ſuc 
Grant, for alienatio licet prohileatur, © 


prohibita eft, poteſt fieri, & quilibet pur 
renunciare juri pro ſe introducto. And! 
a Lord confirm the Eſtate of a Parſon, 
hold of him in Frankalmoine, ſuch Conki 
mation changes the Tenure by which h 
held befoce into Frenkalmoine, and is n 
within the Statute of Quia Emptores, b 
remains as it was at Common Law, and 
good, becauſe no new Service is reſerved | 
it to the Lord, but only that the Parſon ſh 
hold of him which he did before. 

If the King licenſe to alien to an Ecel 
ſiaſtical Perſon, there is no Need of à N 
Obſtante of tit Statutes of Mortmain, fe 
where it is the expreſs Purport of the King 
Grant to enable a Man * Thing whi 
is prohibited, it ſhall not be ſaid that t 
K. knew not of the Prohibition; but ſug 
Licence does not diſpence with the Statut 
of Quia emptores Terrarum, unlels it be 
preily mentioned. . _ 

The Words of the Statute of Quia En 
tores are Dominus Rex in Parliamento, & 
ad inſtautiam maguatum Regni ſu conce 
which being in an ancient Statute, are as 6 
fectual as Authoritate Parliamenti conceſ/ 
Sc. And being entered on the Parliame 
Rolls, it ſhall be intended that the Kin 
Lords and Commons aſſented: And the {: 
Statute being a general Law, the Judges ſh 
determine whether it be a Statute or 00. 


Of Frankalmoine. 


Tie Tenure in Frankalmoine is ſo ap- 
opriated to the Grantor and his Heirs, cr 
.cceflors, that like the Founderſhip of a 
ouſe of Religion, Tenure by Homage An- 
fire), or the Privilege of bringing a Writ 
f contra formam Feoffamenti or Collatiouis, 
cannot be transferred to any other. There- 
re if the Meſne, of whom the Tenant holds 
Frankalmoine, die without Heir, (by Rea- 
nwhercof the Meſnalty Eſcheats, and drowns 
e deigniory Paramount, ) the Ten t ſhall hold 
{the Lord Paramount by Fealty only, for 
< Lord coming into the Place of Miefue, 
u c no Services that were not due to 
in, except Fealty, aubich is incident to eve- 
Tenure, but ſuch Lord ſhall hold of his 
rd Paramount by the ſame Services by 
lich he held of him before, for the Pri- 
iy between them is not changed, If ſuch 
lene releaſe to his Ten't in Fraskalmoine, 
thereby extinguiſhes the Meſnalty, and 
E Ten't ſhall hold of the Lord Paramount 
Fealty. Aud Q. in this Caſe if be fhall noi 
uf i by the other Services by which the 
iſe Held, fer it ſeems unreaſonable that the 
rd Paramount fhould be prejudiced by 
ef of bis Ten't. 

an can't reſerve a Rent to his Heirs, 
ucing himſelf; for in his Life-time they 
it take, nor can they take that by De- 
at from him which he had not himſelf; 
mei rrcfore it one have granted Land in Fee, 
ore the Statute of Pia Emptores, to hold 
bis Heirs, ſuch Reſervation had been 
6 and the Ten't ſhould have holden of 
Grantor by the ſame Services by which 


H 4 he 


r Ee Ee 


Of Frankalmoine, 


he held over. And at this Day, if a h. 
make a Gift in Tail reſerving a Rent to hi 


{a) 2Roli's Heirs, the Reſervation is void, (a) and f 


Ab. 447. 
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Donec fhall hold of the Donor, by the ſun 
Services by <ehich he holds over. 

As the Ten't in Frankalmoine is boy 
to do ſuch Divine Service as the Law 14 
quires, fo is the Lord in Conſiderati 
thereof bound to acquit him, 7. e. to bee 
him quiet from Entries and Moleſtation 
for any Services iſſuing out of the Land et 
any Lord above the Mefne: But he is nd 


bound to acquit him of Suit real to a Ie 


Torn, or Hundred, for that is not due fr 
one as Ten't, but as Refident in ſuch a] 
riſdiction. 

One may be bound to Acquittal th 


Ways. 1. By Deed. 2. By Preſcriptio 


3. By Tenure. And by Tenure five Wa 
1. By Owelty of Services. 2. By Tem 
in Frankalmoine. 3. By Tenure in Fran 
marriage. 4. By Tenure by Reaſon 
Dower. 5. By (b) Tenure by Homage 4 
ceſtrel. 

If ſuch Ten't be diſtrained by a Lo 
Paramount, the Meſne may put his 0 
Beaſts into the Pound inſtead of the 1 
nant's. ' 

A Man may have 6 Writs, quia Timet,| 
fore any Diſtreſs, Moleſtation, or Impleadi 
1. A Writ of Meſne. 2. A Warrantia Char! 
3. An Audita Querela. 4. A Monſira 
runt, 5. A Ne imjiſte Fexes. 6, A Ol 


Claude undd. 


The Proceſs in a Writ of Meſne, at Co! 


mon Law, is Summons, Attachment, 4 


D1(trt 


Of Frankalmoine.. 


the Proceſs given by M. 2. 


de diſtreined a ſecond Time. | 
\Fore-udgment againſt Baron and Feme, 


i, or Iſſue till they reverſe it in a Writ 
| Error, 


Lord: Paramount by the ſame Services 
| which the Meſne held. Therefore it 


0 Jointenant»Meſnes, and one make De- 


4 it, and the other appear, there can be 
on 3 him that made no Default, the Tat . 


i the Meſnes Held. N 


hireſs infinite, in the County where the 
vie is brought. And the Plaintiff ſhall 
ne Judgment to recover his Acquittal ; 
id if he be diſtrein'd or damnified, his 
images and Coſts. And the Plaintiff in a 
it of Meſne may ſtill chuſe ſuch Proceſs, 


By Force of M. 2. the Meſrie ſhall be 
rejudged of his Meſnalty, in two Caſes. 
alf he do not appear upon the Proceſs * 
ren by that Statute. 2. If he ſuffer the 
ent, after he has recovered his Acquittal, 


icainſt a Ten't in Tail, ſhall bind the 


The Words of the Judgment by which the 
ne is fore judged are to this Effect, 
iz: the Mefne ſhall loſe the Services of 
+ Tent, and that the Ten't ſhall hold of 


Jointenants bring a Writ of Meſne, and 
of them be ſummon'd and ſever'd, the 
der can't forejudge the Meſne, for he a- 
e can't: be Attendant to the Lord Para- 
cunt as the Meſne was. And if there be 


't hold by the ſame Services by -<vhich ' 


H 5 The- 
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nefit of his Warranty. 


Of Homage Anceſtrel. 


The Fore- judgment of a Meſne who ig 
Diſs'or ſhall not bind his Diſs'ee; fo neithet 
Mall a Fore judgment of a Ten't being 
Diſs'or bind his Difs'ee. 
The Fore judgment of a Daughter bin} 
the Son in Ventre ſa Mere born after, an 
the Fore- judgment of the Heir of a M 
profeſs d did bind the Anceſtor being afte 
wards deraigned, for in both Calls t 
Perſon fore judged alone had Right at t 
Time. 
A Biſhop, c. can't be fore- judged, for 
alone can't prejudice the Church. 
There muſt be but one Meſne betwee 
the Lord diſtraining and the Tenant d 
ſtrained, by the expreſs words of the AR. 


Of Homage Auceſtrel. 


= by Homage Anceſtrel was whe 
1 the Ten't held by Homage, and he 
his Anceſtors had Time out of Mind holde 
of the Lord and his Anceſtors or Predece 
ſors by Homage, and done Homage to thet 
And the Lord that had received Homage 
ſuch a 'Ten't, was bound to warrant hi 
when impleaded of Land ſo holden. A 
ſuch Ten't was not bound to attorn to t 
Lord's Grantee in a Per que Servitin, 

leſs the Conuſee would grant to warrant : 
Land to him. And there was a Writ 1 
Homagio capiendo to compel the Lord to! 
ceive the Homage of ſuch: Ten't for. the 


Su 


Of Homaze Anceftrel. 

a M:gnum. Cape ad Valenciam ſhall be: 
warded ; and then if the Vouchee malt 
Default: again, Judgment ſhall be given ; 
gainſt the Ten't, and for him to have | 
Value againſt the Vouchee. If' the Voucke 
appear; and after make Default, a Par 

Eafe ad Valencian ſhall be awarded; 1 

it he make Default again, the ſame Jud! 

102. ment ſhall-be given as before. If the Shi 
riff return that the Vouchee hath nothing 

then after an Alias & Plurics, a Sequani 

ſub ſuo periculo ſhall go, whereon if t 
Sheriff make the like Return, the Dems 

dant ſhall have Judgment againſt the Te 

but the Ten't ſhalt not have Judgment 
gainſt the Vouehce, for he was never wan 

and it appears that he has nothing. 4 

after ſuch Judgment the Ten't may hi 

a Warrantia Chartæ, or vouch again; b 
where he hath had Judgment to recover 

„ Co. J. Value, he ſhall never vouch again, (4 
„y ſuch Jude ment he had full Benefit «© | 

Warranty, 

Foreign Voucher is when one 'implead 
in a particular Juriſdiftion, vouches 
prays that the Vouchee may be ſumm 
in ſome other County, out of ſuch Ju 
diction. 

The Civil Law binds every Man to! 
rant what he ſells, but the Common 
does not without a Warranty: in Deed, 
Bau, for the Rule is, Cavear Empter. 

In Voucher by Force of- Homage A: 
firel, the Land which the Lord had at 
Time of the Voucher, by Purchaſe, « 

2 y 


Of Homage Anceſtrel. 


ent ſhould be charg'd ; for it could not be- 
own whether he had any from him that 
cared the Sgigniory, becauſe it had laſted 
Time out of Mind, and it was not the Grant 
Vany Anceſtor, tut the Continuance of the 
fivity between each Family, Time out of 
lind, which created the Warranty. But an 
tir ſhall be charg'd, by an expreſs Warran- 
i, only for ſuch Land as he has by Deſcent 
om him that-created it; and an Heir ſhall: 
e cnarg'd in a Writ of Annuity, only in 
fret of thoſe Lands which he has by De- 
ent from the Grantor ; and for this Reaſon - 
Writ of Annuity will not lie againſt him by, 
reſeription. 
Iarrantia Charte binds the Land from 

de Time of the Writ, but Voucher binds: 
only from the Time of the Voucher. A 
"ment in an Action of Debt againſt an 
it binds the Land deſcended from the 
Ime ok the Writ, for the Action was 
wught iv Reſpect ef ſuch Land; but a 
woment for one's own Debt binds the 
nd from the Time of the Judgment on- 
for ſuch Action is brought in Reſpe& of 
ie Perſon, and not of the Land. Iſſues re- 
md on a Juror ſhall be levied on the 
fee, tho' they were loſt before the Feoff 
ent, for the Juror was return'd in Reſpect 
the Freehold ; but where the Plaintiff is 

ſuit, the Land which' he had at the 
me of the Amerciament only ſhall be 
urg d, not what he had at the Time of 
ing the Pledges, for he is amerced for 
perſonal Default, and not in Reſpet of 
Land; but in the Caſe of the "_ 
ie 
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5 Rep. 4b. covery in a real Action againſt them, 


Of Homage Anceſtrel. 


the Land is charged with Ihe Tſues by i 
Sheriff 's Return, and cannot be aiſcharg 
but by the Appearance of the Ten't, 

If the Feoffor bind fpecial Land to W. 
ranty, his Perſon is hereby bound, but n 
the Land, unleſs he have it at the Time « 
the Voucher. | 

A Body Politick can't hold by Homag 
Anceſtrel, but Land might be fo holden « 
a Body Politick, provided the Tenure co 
tinued in the Blood of the Ten'ts, and ik 
Privity of Succeſſion continued in the fam 
Body Politick; and if a Prior and Core 
had been tranſlated to a Dean and Chepte 
the Ten'ts, that held of them by ſuch Te 
nure before, held {till by the ſame, fe 
the Body was never diflolv'd, but in Ef 
remain'd. 

No Sole Corporation, or Head of a C 
poration Aggregate of many Perſons de: 
in Law, can diſclaim, for the Law woul, 
never truſt one fingle Perſon with th 
Power of diſpoſing of the Inheritance of |: 
Houſe. But if an Abbot or Prior had d 
claim'd in a Quo Warranto brought by K 
this ſhould have bound their Succeflors 
ſo ſhould their Confeſſion of the Adttio 
in a Writ of Annuity, becauſe it cau't 6 
falfify'd by an higher Action; and a Re 


a Fine levy d by them, bound the Succe! 
ſors, till they had avoided it in a Writ « 
Ripht. LE R 

If an Abbot, E9c. had ſuffer'd Jadgmes 


in an Action of Debt, or dee 
5 ratuie 


Of Homage Anceſtrel. 159 


Lute, or Recognizance, with Conſent of 
e Covent, or without, the Succeflor could 
i have avoided Execution, becauſe it was Vide 4; El. 
ut Chattel. 9. 
If ſuch Ten't had alien'd, his Alienee 
ould not have holden by Homage Ance- 
el, nor ſhould the Alienor himſelf, if he 
id after taken back a State in Fee, for the 
interrupted Continuance of the Privity 
; the Blood of the Ten't was diſſolv'd by 
e Alienation. So if ſuch Ten't had made 
Fcoffment on Condition, and re-entred 
ir a Breach, he ſhould not have holden 
Homage Anceſtrel again. As if Cæſtui que 
had made a Feoffment on Condition 
fre 27 H. 8. and re-enter'd for a Breach, 
e ſhould have detain'd the Land againſt 
ce Feoffees, for the whole Eſtate and Pri- 
ty was for the Time taken out of them, 
1 thereby diflolv'd for ever. If a Ten't 
Homage Anceitrel were vouch'd by his 
lence, yet could he not vouch. the Lord, 
ir notwithſtanding the Vouchee comes in 
1Privity of his former Eſtate, as to many 
upoſes, yet ſuch Vouchee could not come 
1s Ten't by Homage Anceſtrel, as to this 
upoſe, becauſe by the Alienation the Pri- 
ty between him and the Lord was diſcon- 
nud. But if ſuch Ten't had made a Gift 
T. or Leaſe L. he might have vouch'd the 
ad, in Reſpect of the Revn, which he 
ed of him by the ſame Tenure by which 
held the Land in Poſſeſſion. And if he had 
iſt the Land in a falſe or feign'd Action, 
ct the Privity remain d. © 


| 


The 


Of Homage Auceſtrel. 

The Ten't who had once done Homagt 
was not compellable to do it again to any 
Heir, or Alience of the Lord ; but Fealy 
is incident. to every Attornment. If the 
Lord had been ſeis'd in Tail, and diſconti 
nu'd, and taken back a State in Pee, an 
receiv'd Homage, and died, his Iſſue being 
remitted* to the State J. might have com 
val the Ten't to have done Homage t 
im, becauſe the  Remitter defeated the 
Eſtate in Fee, in Reſpect whereof the Fa 
ther receiv'd the Homage. If the Ter 
had alien'd all his Land holden by- Ho 
mage, he was not afterwards compellz! 
to do Homage, but the Alienee was, whz 
ther the Alienor had done it or no. And | 
the Ten't had holden of the Lord as «f 
Manor, and had done Homage to the Lot 
and afterwards the Manor had been rec 
ver'd ftom the Lord by Title or Pretenc 
of Title, the Ten't was compellable to d 
ir again to the Recoverer, for the Eſtate 
him that receiv'd it was defeated by tl 
Recovery, and a Ten't can't falſtfy a Rec 
very ag4inlt his Lord. But the Recovere: 
in a common Recovery, which is by Conſer 
and is a common Aſſuranee, whereon an U 
may be limited, had no Remedy to-diftrai 
for Homage, Cc. without A troroment 
the Ten't, before ) M. 8. 4. which gi 
them the ſame Remedy the Recover 
Mould have had: Therefore if one make 
Leaſe V. to begin at AMichaelmas, reſervin 
Rent, and before Michaelmas ſuffer ſuch 
Recovery, the Recoverers may diltrain f 
it, becauft the Recoverers might-have do 


— — 
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Of Grand Serjeanty. 
if they had not ſuffer'd it; but if the 
onuſee of a Fine had fuffer'd fuch a Reco- 
ery of a Manor before the Ten'ts had at- 
m'd, the Recoverers could not diftrain, 


cauſe the Conuſee himfelf could not, Be- 
rs 5 Anne 16. And ſuch Recoverers 


1296 
any 
aity 
the 
DNtl+ 


— wid not have an Action of Debt, or of Waſte, 
on ast the Leſſee, before 21 H. 8. 15. which 
6 „. them ſuch Actions. ' 


If the Ten't had offer'd to do Homage to 
Lord, and he had refus'd to accept it, he 
Fov!d not afterwards have diſtrain'd him for 
unleſs he had firſt required it, and the 
ert had refuſed it. 

He that oughe to do Homage, or Fealty, 
uſt ſeek the Lord if he be in England; 


nd, 

Fy 12 Ca. 2. 24. Tenure by Homage is ta- 
gray, and conſequently Tenure by Ho- 
me Anceſtrel, | 


Of Grand Serjeanty. 


Enure by Grand Serjeanty is where a 
Man holds of the King by ſuch Ser- 
s as he ought to. perform in proper Per- 
ito the King, as to carry his Lance, to 
: Marſhal, Conſtable, or Chamberlain of 
"gland, or by any Office concerning the 
ings Treaſury, or Adminiſtration of Ju- 
Ae. 

One held per Serjeantiam ad invenien- 
um uni hominem ad guerram ubicungue 
Ira 4 Maria; this was Grand Serjeanty, 
utc it was to be done by the Body of a 
Man,. 


tit is ſufficient to tender Rent upon the 
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| 62 Of Grand Serjeanty. 
| 


l | 107 Man, and if he could not find another u 
1 it, he was bound to do it himſelf. 0 
| To hold of K. by Cornage, 2. e. to b 
| a Horn to give Warning of the Enenilh 

1 coming into Englaud, was Grand Serie: 
I! ty; to hold by it of a Subject, was Ki 
| Service. N 7 
1 LTeu't by Grand Serjeanty was never baun. 


to pay Eſcuage, or Aid pur faire fits (| 
valier, Sc. S that 12 Ca. 2. 24 is ded 
rative as to this Point, His Relief i; 
whole Year's Value of his Land, over ! 
1 above all Charges and Repriſes, wher 
Ten't by Eſcuage paid but the 4th p,, 
| Ten't by Eicuage ought to do his Serif | 
1 out of the Realm; theſe for the ryoſt t 
| within it. None can hold by Serjc\nty Me 
| of the King. Ten't by Eſcuage might mall 
1} his Deputy; but when Ten't by Grand 6 | 
{ jeanty is to perform any High Office of St h 
| or to do any Service to the Perſon of liſa 
i King, he can't make a Deputy without Ii 
cence: But he that held to bow him in 20 
Wars within the Realm, or by Comal « 
| might make a Devuty, 500 
[| t Ric. 2d's Coronation, W. a Citi un 
| was not admitted to hold the King's Too 
l but he did it by the Earl of C. his Deput 
Bu One Furneval of an ancient Family was f 

[1 made Kt. and then ſupported the Ein 

| | right Hand. Anne Counteſs of P. who HE. 
1 by ſuch like Service, was adjudged to do 
| by Deputy, becauſe a Woman can't do it Br | 
Perſon. And John Earl of P. being un, 
: Age, and in the King's Cuſtody, the Ki Re 
| appolai dure 


Of Petit Serjeanty. © 


pointed one to perform ſuch Service in his 


oom. 
Ten't by Grand Serjeanty was ſaid to hold 
| Kt.'s Service, becauſe the King had 
ud and Marriage of ſuch Ten't; and tho 
fe are taken away by 12 Ca. 2. 24. yet 
' kenorary Services of Grand Serjeanty ſlill 
Mains. | 


Of Petit Serjeanty. 


YE:it Serjeanty is when one holds of the 
King by rendring yearly a Sword, or 
u, or ſuch other Things touching the Wars, 
| this is Socage in Effect, becauſe ſuch 
nt is not bound to do any Thing in his 
per Perſon touching the War, 
All grand and petit Serjeanty is in Capzre : 
, holden of the King as of his Crown; 
he that holds .of him as of an Honour, 
n of his Perſon, (as when a Tenure in 
6 Eſcheats to K.) holds not in Capite ; 


originally created by the King. An 


jnally created by K. yet it may be grant- 
lo others, 5 


Of Tenure in Burgage. 


Enure in Burgage is where there is an 
ancient Burgh, the Tenements where- 
ue holden of the Lord, whether K. or o- 


Rent, and ſuch Tenure is but Socage. 
bugh is an ancient Town that ſends. 
Members 


no Tenure can be in Capite, but what 


wur is the moſt noble Seigniory, as being 


Lord, Spiritual or Temporal, by cer- 
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| Vide ſupra-and to make By Laws for the Reparation © 
49. 


Men. The King has divers Councils. 1. The 


called Borough - Engliſh: 


Of Tenure in Burgape. 
Members to Parliament. Ir was anciently ts 
ken for thoſe Companies of 10 Families thy 
were one another's Pledges, from the Sax 
Word Hor hee, a Pledge, whence came Head: 
borough, Oc. A City is a Burgh incoryo- 
rate, that has, or has had a Biſhop ; ant th 
the Biſhoprick be diſſolved, yet the City u 
mains. Every City is not a County, for it 
may be Part of the County in which it is, 

Parliament ſo called & Parler la ment 


was, before the Conqueſt, called the grey 
Court or Meeting of the King and all the viſt 


Parliament, called Commune Couciliun 
2. Magnum Concilium, the Lords in Parlia 
ment, or out of Parliament. 3. His Pri 
Council for Matters of State. 4. His Judge 
of the Law, for Lao Matters. 

For the greater Parr, ſuch Boroughs har 
Cuſtoms ind Uſages which others have not 
ſome have this Cuſtom, that the 'youngel 
Son ſhall inherit all his Father's Tenement 
within the Borough, whether he were {cis 
in Fee-fimple or Fee-tail, or of a Freeho 
deſcendible, as Heir to his Father, which 


A Cuſtom of deviſing Lands, Borouy 
Engliſh, or Gavelkind, may be alledged in 
City, Borough, or Manor, but not in an uf 
land Town that is neither City nor Boroug 
But a Cuſtom to have a Way to the Church 


the Church, and wel} ordering of the Con 
mons and ſuch like Things, may be alledg*WWſe: 
in an _ Town that. is neither City nh: 
Borough, a , 


Of Tenure in Burgage. 165 | 
7 WR By Cuſtom of ſome Burghs the Wife it 
tha. have Frank-Bank, f. e. ſhall be en- [ 
rn owed of all her Husband's Tenements; in | 
ed me ſhe ſhall have the Whole, or Half, | 
ro ſela, or caſta vixerit. In Gavelk ind | 
bc Husband ſhall be Ten't by Curteſy, | 
ei bether he has had Iflue by his Wife or | 
JF 10 hot. | | | 
By the Cuſtom of ſome Boroughs one 115, 
ee deviſe Lands and Tenements within 
reaWhem, and thereby prevent the Deſcent 
wiſhWhic1cof to his Heir. And the Deviſee may 


iter aſter his Death, and he has the Free- 
old and Intereſt in Law in him before he 
nters, nor does he want the Executor's 


rinConſent, as a Deviſee of Chattels real or 
doeWcrſonal does. If he be holden out, he ma; 
nter, or have the Writ Ex gravi querel 
lr this lies not after actual Poſſeſſion; but 
not is incident to the Cuſtom to deviſe, for o- 


herwiſe a Deſcent caſt before the Entry of 


ie Deviſee would put him without Re- 

edy. But Quære of this Reaſon, for it 4s 

tid, Co. Lit. 240. b. That a Deſcent takes Bro. Aﬀite, 
ut away Entry of a Deviſee (claiming as it 35+ 

tems by the Statute of Mills, becauſe it is 

us only Remedy, and why may not the ſame 

ule be apply d to Deviſee claiming by Cu- 
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ue? By ſome Cuſtom, Land might paſs by 
ug i nuncupative, as well as by Writing, but 
rent; is reſtrained by the 29 Ca. 2. 3. 


The Writ Ex gravi * thus expreſ- 
les the Cuſtom to deviſe Lands, Quod li- 
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dem civitate ſive B oF in Teſtamento ſu j 


ultimd voluntate ſua tanquam catalla ſy 
legare cnicungque voluerit. By ſuch Cuſio 
he may deviſe a Rent out of his Land, þ 
not Land intailed. 
By 32 H. 8. 1. Lands holden in Socage a 
generally deviſable by Will in Writing 
But before Kt.'s Service was aboliſhed, 
50 Deviſe was void as to the third Part of Kt. 
nen Service Land, and the Third of the Whol, 
223. whether Socage or Kt.'s Service Land be 
longing to the King's Ten't by Kt. 's Servic 
in Capite. But a Deviſe of Kt. 's Service Lan 
might by Cuſtom be good for the Whole 
for this Statute being in the Affirmative 
took not away the Cuſtom of devifini 
Lands. If one had conveyed Part of hi 
Kr.'s Service Land to the Uſe of his Wie 
or Children, or Payment of his Debts, h 
could have deviſed no more of the Reſidu 
than would have made two full 2d Part 
of the Whole: And if he had convey d ty 
full zd Parts to ſuch Uſes, he could ne 
have made any Deviſe, except of the Rev 
of thoſe two Parts : But that he might de 
viſe, becauſe it was the Intention of th 
Act that he might diſpoſe. intirely of tv 
Parts. Hereditaments of uncertain Value 
as Waifes, Eſtrays, &c. could not be de 
viſed as Part of the two Parts, or left t 
deſcend as Part of the Third; but if the 
had been holden of K. by Kt.'s Service t 
Capite, they reſtrain'd the Deviſe of mo 
than of two Parts: So did a Rev'n on a Stat 


Tail, tho' it were dry and fruitleſs, Th 
* 1 Rem 


of 


ws, becarſe then his Heir ſhould have 


n i2 Ward, Sc. If a Leaſe had been 


de for L. Rem'r in Fee, this Rem'r was 


within the Act. If K.'s Ten't by Kt. 's 
nice in Capite had made a Deviſe of all 
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-m'r mentioned in the Act muſt be under- 
od to be ſuch as drew Ward and Mar- 
ge; therefore if a Rev'n holden by Kr.'s 
nice in Cafite were granted to one for L. 
» Rem'r to another in Fee, the Grantee 
the Rem'r was not reſtrain'd during the 
of the Grantee L. but after his Death 


Sxcage Land, and then had fold his Ca- vide ſupr 


Land, and died, the Deviſe had been 123. 
for the Whole. A Deviſe of a Rent 
Common, out of all the Kt.'s Service 

x, was good for two Parts only, but 

ge Land may be all charged. 

Fluch Ten't ſo reſtrain'd had made a 


Wncent to the Uſe of ſuch whom he 


ud appoint by Will, the Uſe veſted in 
feoffor, and he had a qualified Fee: 
If his Will limited the Eſtates accord- 
o this Power, twas good for the Whole; 
le Uſes of a Fecffment may be as well 
ured by a Mill as any other Writing, 
if itſelf it be of no Force to paſs Land, 
the Perſons appointed in Purſuance of 
Power are in by the original Feoffment,as 
"as if they had been named in it. But if 
Feoffor had deviſed the Land as Owner, 
out any Reference to ſuch Power, two 
only of the Land would have paſſed. 
Man had conveyed two Parts to the 
« his Wife, Ec. and afterwards had 

made 
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made ſuch Feoffment of the za, » 
then had deviſed the Land without u 
Reference to ſuch Power reſerv'd in ſuc 
Feoffment, yet the whole ſhould paſs, { 
the Will muſt inure to declare the Uſes 
the Feoffment, or elſe it would be wi 
But a Feoffment made to the Uſe of on 
Will had given him no ſuch Power, fir 
had been no more than if he had ſaid ut 
Uſe of thoſe to whom I ſhall devije the Lu 
for here the Will is not menttoned as 4 
ting declaring the Uſes of another Com 
ance, but ſeems to be taken in its nan 
Senſe, as a Writing in itſelf Effectual u 
Lands. 5 

Altho' a Man cannot convey Land to 
Wife, in Poſſeſſion, Rev'n, or Rem', 
that they are one Perſon in Law; yet, 
ſuch - Cuſtom, he may deviſe to bis 
becauſe it takes not Effect till after 
Death. And the Husband may cove 


with others to ſtand ſeiſed to his i " 
Uſe, or he may make a Feoffment to . 
Uſe, which ſhall be executed by Opera, 


-of the Statute; but if he make a Cover 
with his Wife to ſtand ſeiſed to her Ul 
is void. | 

The Wife is diſabled to contra wit 
the Husband's Conſent ; but if Ceſtuy pu 
had deviſed that his Wife ſhould {ell 
Land, ſhe might ſell it to a 3d Hub 
for ſhe did it in auter droit, and the Vet 
was in by the Deviſor. 

A witz cannot deviſe Land to her 
band, for it ſhall be intended to be do 
Coertion. | 

1 : 
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cum duo inter ſe pugnantia reperiuntur in 
Teſlamento ultimum ratum eſt. 

By ſome. Cuſtom, any Land may be de- 
iſed; by others, that which one has by 
purchaſe only; by ſome, any Eſtate; by 
hers for L. od 15 $7. 5m * 

By ſuch Cuſtom one may deviſe that his 
zecutors ſhall ſell his Land, and in ſuch 
ie the Land deſcends to the Heir, be- 
aſe not the Land, but an Authority only 
i deviſed, and the Executors may alien to 
hom they pleaſe, even without Deed, (Le- 
ire 29 Ca. 2. 3.) whether the Thing deviſed 
obe ſold lie in Grant or not, for the Alienee 
in by the Deviſor; & conſuetudo ex ratio- 
thi; cauſa uſitata privat communem Legen; 
it Cuſtom can't take off the Force of a Statute. 

Where ſuch Power is deviſed to Execu- 
's, all muſt join in the Sale, and if one 


e, it being a bare Authority, cannot ſuc- 
ire to the reſt; but if Land be deviſed to 
for L. and then ſuch Power be given to 
or 4 Executors, Ec. and one of them die, 
xd then A. die, the Survivors may el, 
r during the Life of A. * could not 


|, and the plural Number of them till 
mains. Yet if a Will give ſuch a Power 
certain Perſons; naming them by their 
ames, as to 7. S. J. N. J. D. and one 
them die, the Survivors can't ſell, for 
e Words of the Will in that Caſe can't be 
hed, But if a Will give Land to Execu- 
's to be ſold, and one of them die, the 
virors may ſell, for the _ Truſt being 
wled with an Intereſt, ſhall ſurvive to- 
der with it, In both Caſes, they may 


I ſell 
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Yell Part at one Time and Part at anothe} 
At Law if one had refus'd to fell. 
others could not fel}, but now by 21 F. 8, 
notwithſtanding Part of thoſe to whom { 
Power is deviſed. refuſe,” the reſt may ſe 
And ſo may ſuch of thoſe to whom 1; 
is deviſed to he fold who are willing, th 
the others refuſe, by a favourable Conf} 
tion of that Statute. But they can't in ch, 
Caſe ſell it to the Executor Tas refuſed, f 
He is privy to the Will, and Executor fi 
and Executors do fo repreſent the Perſi 
the Teſtator, that he aces as it were ſur 
in all, and every one of them,” and ore 
them as Executor, can no more contract i 
another, than the Teſtator could with . 
of himſelf. 

It is ſafeſt in giving ſuch Power by 
viſe, to limit it to the Survivors or Survir 
or thoſe that prove the Will, Sc. and wh 
an Eſtate is deviſed to Executors to be { 
it is adviſable to appoint that the Profits 

| ken by them before the Sale ſhall be Aſſe 
e) Dyer for otherwiſe they ſhall not, (a) 9. 


YT = 38. No Cuſtom is allowable but ſuch as N 
Zxecurors been uſed by Title of Preſcription, 05 
"05, Time out of Mind. When the Time of 4 
Ur. Set. mitation of a Writ of Right, which . 
2 Writ of the higheſt Nature, was from 15 
x ; Man 

Reign of R. 1. it was ſaid, that the 1775 
tinuance of an Uſage ſince that Time, ag | 

) 2 Rol a good Title of Preſcription ; ſed (b) 94, © 
1.259 Phether by the ſame Redſon the Og, | 
nuance of an Uſage for 60 Tears, can i . 

a Title of Preſeription, ſince Ne 


H. 8, 2. the Limitation of a Writ af R 
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erziſe. And there is allo another Title 
( Preſcription, which was at Law: before 
y Statute, and this is where a Cuſtom or 
lige has been uſed Je Tempore, cujus con- 
mum Memoria hominum mon exiſtit, 
ich is the Way of Pleading a, Title of 
ſcription, and is as much as to ſay, that 
Man alive has any Knowledge to the 
ttrary, or has heard any Proof to the 
. Nrary. | 
. reſcription for the moſt part is perſo- 
deing made in the Name of a certain 
{1 and his Anceſtors, or thoſe whoſe 
ebe has, or of a Body Politick, and 
pF ?:edeceffors. As when J. F. ſeiſed of 
Manor in Fee, preſcribes that J. . and 
Anceſtors, and all thoſe whoſe Eſtate he 
in the ſaid Manor, have Time out of 
HF bad, and uſed to have, Common, of 
ure in ſuch a Place, being the Land of 
ner, this is properly Preſcription. But 
ns local; as when a, Copyholder of 
Manor of D. pleads that within the 
ror there is and has been ſuch a 
em Time out of Mind uſed, that all 
of MW <2 ybolders of the ſaid Manor have 
a uſed to have, Common of Pa- 
in ſuch; a Waſte of the Lord, Parcel of 
Manor. Tor. a Cofyhelder cannot lay a 
„on in himſelf and his Anceſtors, by 
„ of the Baſencſi of his Eſtate. Both 
(> and Preſcription require Uſage 
: out of Mind, and long, , continual, 
Jy feaceable Poſſeſſion. If one preſcribe 
e Rent, and * for it, it * 
2 C 


- reduced to that Time, fer the Practice is 
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114 


always paid by Coertion of Diſtreſs, 


Without any Matter of Record. And 


| perdurable in both. | 
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be avoided by Pleading that the Rent ws 


Preſcription, being only the Ulage « 
the Country, cannot give a Man a Tits 
to Things that cant be ſeiſed as fir: 
feited, till the Cauſe of Forfeiture appex 
of Record, as Deodands, or the Goods and 
Chattels of Traitors, Felons, Felons of then- 
ſelves, Fugitives, or thaſe that be put in 
Exigent. Nor can it give a Title to Thing 
Highly touching the King's Preregative, : 
Conuſance of Pleas, to have a SanQuary 
to make a Corporation, Coroner, Confer 
wvators of the Peace, Sc. 

But Treaſure Trove, Waifes, Eftray 
Wreck, to hold Pleas, Court-Leets, Hun 
dreds, infange Thief, outfange Thief, 
Park, Warren, Royal Fiſhes, Fairs, Mu 
kets, Prank-foldage, keeping of a Gad| 
Toll, Sc. may be claimed by Preſcripia 


County Palatine may be claimed by Pre 
ſcription, and by Reaſon thereof bona Ft 
lonum, c. And a Corporation may be 
Preſcription. "focal | 

A Title gained by Preſcription, can't © 
loſt by Interruption of Poſſeſſion 10 or: 
Years, unleſs there be an Interruption « 
the Right, as by Unity of Poſſeſſion 
Rent, or Common, and. the Land charge 
therewith, of an Eſtate cqually high u 


In a Writ of Meſne the Plaintiff preſcrib 
that the Defendant and his Anceſtors 
acquitted the Plaintiff and his Anceſtors 


Of Tenure in Burgagc. 


the Ter-tenant, Time out of Mind, the Jury 
gad that the Feoffor of the Plaintiff's Grand- 


father, and his Anceſtors, had been acquitted: 


Time out of Mind, but that fince no Acquit- 
al had been, and Judgment was given for 


the Plaintiff, for the Subſtance of the Iſſue 
115 found, tho? not the Letter; and a Title 


ce gained is not loſt by wrongful Cefler. 
$ where the Plaintiff in Prohibition alledg- 
ee a Modus by Preſcription, and the Jury 


fund ſuch Preſcription 20 Years before, and. 


face a Payment in Specie, the Plaintiff had 
ſulgment, for the Subſtance of the Iſſue is 
fund, And a Commoner that takes a Leaſe 
for Years of the Land, may claim his Com- 
mon after the End of the Leaſe, for the Inhe- 
tance of the Common was ſuſpended, not 
extint, and the Title of Inheritance gained 
by Preſcription can't be waived in Pais. 


Limitation of Writs is the, Time preſcribed 


by Statute, within which the Demandant 
muſt prove himſelf, or ſume of his An- 
ceſtors, to be ſeiſed, ſee 32 H. 8. 2. but the 


laid Statute ſhall not be extended to make 


dein within the Time preſcribed neceſſary. 
in ſuch Caſes, in which by common Poſhibi- 
ity it cannot be had within it, as in a For- 


medon in Neſcender, Quare Impedit, Cc. or 


o make it neceſſary in ſuch Caſes wherein 
deiſin is not material, as in caſe of Rent 


created by Need, or reſerved on a particular 
Eilate, By the 21 Ja. r. 16. He that has 


hight or Title of Entry, muſt enter within 

20 Tears, See the Statute. 
There may be ſufficient Proof by Record 
or Writing, tho' it exceed the proper Me- 
1. 3. mory 


173 


115 


Of Fillenage. 


mory of any Man living; therefore no be 
ſcription can be againſt a Statute, becauſe 
is the higheſt Record, unleſs it be ſaved þ 
the ſame Statue; but an Affirmative Statute 
as that of Wills, takes not away a Cuſton; 
nor does a negative one, that is declarative d 
the Law, as that Leets ſhall be holden but 
twice in the Year. 
Every Burgh is a Town, 12012 e converſ 
Tho' it be decayed, it ſends Burgeſſes. 
Town is ſuch a Place as has, or has had; 
Church, Celebration of divine Service, 8 
craments and Burials, 
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116 YT lllenage is moſt properly when a Villei 
V holds of his * ae whom he is Vi 

lein, certain Lands to do him Villein Servic 
as to carry out. the Dung, Ec. and to d 
whatever is commanded by the Lord, 10 
ire non poterit veſpere, quale ſervitium fi 
debet Mane. And Freemen, by the Cullu 
of ſome Manors, hold by Villein Service, an 
their Tenure is Servile. Jet they are tree 
becauſe: their Services are certain, tho' tht 
Tenure be called Tenure jn Villenage. 
If a Villein purchaſe Land, Rent, « 
Common, or any Thing certain, the Lon 
ſhall have it; but he ſhall not have 4 Con 
mon uncertain, for it may be a green 
Charge to the Ter ten't ; nor ſhall he vous de 
in reſpect. of a Warranty made to his Vil 
or ſuc a Bond, or Covenant made to him, & 
becauſe Things in Action lie in Privity, 
can't be transferred. 
Leſſee E. I. or. W. of a. Villein ſhall ent 


a 


117 


Of Villenage. 


a hold to him and his Heirs a Villein's 
urchaſe in Pee; but a Biſhop that has a 
lein in the Right of his Biſhoprick, 
ali hold the Villein's Perquiſite in Fee in 
be ame Right; and a Husband, that has 
Villein in Right of his Wife, ſhall have 
ze Perquifite in her Right. And if Exe- Co. Lit. 
cutors that have a Villein for Years, enter '*+ © 
to Land purchas'd by him in Fee, the. 
ce ſnall be Aſſets in their Hands. | 
if Land be given, in T. to a Villein, the: 
ad entriag ſhall have a Fee determinable: 
> tic Villein's Dying without Heir of his. 
dy, and the Fee abſolute is in the Donor ;; 
xd tho' the Lord after infranchiſe him, yes. 
's [fue ſhall not recover, for the Statute of 
Deng entends only to thoſe that have Abi- 
to hold ſuch Eſtate. So if Land be 
ren to an Alien in T. and K. enter, and 
en make him a Denizen. 
lf a Freeman take Land to hold by Vil- 
ia Service, as to pay a Fine for the Mar- 
ge of his Daughter, &c. he ſhall pay 
ch Fine, and yet he remains free. 
Every Villein is ſuch, either by Title of 
e{cription, dis. that he and his Anceſtors 
we been Villeins Time out of Mind; or 
his own Confeſſion in a Court of Record. 
Every Court of Record is the King's: 
urt, tho' the Profits may be another's ; 
ne Judges of ſuch Court err, a Writ of 
or lies; the Truth of its Records ſhall 
tried by the Records themſelves. But 
Proceedings of Courts Baron may be 
picd, and tried by Jury, and a Writ of 
© Judgment, not of Error, lies on their 
F. 
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Judgments. And they can't hold Plea of 
Debt, or Treſpaſs, if the Debt or Damages 
amount to 405. or of Treſpaſs quare Vi & 
Armis, | | 

The Iflues born after ſuch Confeſſion ate 
Villeins, thoſe born before are free, 

It a Villein purchaſe Lands or Goods, 
the Lord ſhall have them, but if he alien 
them, or they deſcend, or eſcheat, or be re: 
covered in ceſſavit, before the Lord enters 
he cannot enter, nor claim them, for he had 
only a Poſſibility before Entry, and neither 
jus in re nor ad rem. If the Villein be dil. 
ſeis d, the Lord may enter; (For his Rig!t 
of Entry can't be taken atay by the wwrog- 
ful Ac of the Diß or; but he cannot en- 
ter after a Neſcent cat, until the Villein 
has recovered the Poſſeſſion. If a Ville 
being Ten't T. diſcontinue, the Lord can't 
enter till the” Iffue has recovered in Forme 
Aon. If a Villein buy Goods real or perſo 
na}, and ſell 'em, or make Executors, an 


die, before the Lord ſeiſes em, or if a Nie 


buy Goods, and take a Husband before the 
Lord ſeiſes the Goods, he can't ſeiſe em 
But if the Lord ſeiſe Part in the Name 0 
all, or clatm the Goods within View, whic 
amounts to a Seifure, like the Claim of 
Ward in View, this veſts in the Lord all th 
Goods that the Villein has or may have 
Note; Bona Goods, fignifies all Chattels re: 
or perſonal. | enn 
But the K. may enter into Land pul 
chas'd by his Villein, or ſeiſe his Good 
notwithſtanding ſuch Alienation 3 but 
Mall not have the meſne Ptofits of the cars 
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fore the Office found, for-his Title is by 
de Seiſure : But the Property of the 
rods is in the K. before any Office or 
eilure. | ; | 
If a Villein purchaſe a Rev'n, the Lord 
ny come on the Land and claim it, and 
that Claim ir is in him, for it can be 
m' d only on the Land, and his Entry for 
is Purpole is no Treſpaſs; ſo if a Villein 
uchaſe a Rent, Common, SCS. 
If the Villein purchaſe an Advowſon, the 
ard may come to the Church and claim the 
\trowſon, and by ſuch Claim the Advew: 
mn is in him; fo if the Church become 
ud, the Lord may preſent in his own. 
ame, and gain the Inheritance, for tho' 
e preſent Avoidance be ſo far in the Na- 


in of a Choſe in Action, that it can't 
no: transferred by the Act of the Party, yet 
not merely a Choſe in Action, for the 
ſo 


band may preſent to a Church become 
id in his Wits Life.. 3 
A Preſentation is a Patron's Act offering 
Clerk to the Biſhop to be inſticuted to 
a Church in theſe or the like Words, 
ſento vabis A. B. Cericum menin ad Ec- 
m de D. This may be done by Word 
i well as by Writing, and it it be by 
ung, it is no Deed, but in Nature of a 
"Mer to the Biſhop, and therefore the K. 
. preſent by Word, as well as a common 
yn, 
| the Perſon preſent for Money given by- 
Clerk, or any other for him, ſuch In- 
uon gains not the Advowſon, . but is“ 
Nc void by 31 Hl. 6. tho' the Clerk 
15 knew 
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Statute ſays, that from henceforth 


ed, That all Diſpenſations with Neon « 


B. is a Villem in Groſs. 
121 


and thoſe whoſe Eſtate he has, for hec 


muſt be ſhewn. But of Things rcgarc 
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knew not of it. And whereas at Lau. 
Inſtitution, &c. were only voidable; they 
now abſolutely void; and if a rightful }; 
tron preſent Simoniacally, K. ſhail have! 
Term; but if an Uſurper preſent Simoriat 
ly, the righrful Patron ſhall preſent. Andi 


Clerk ſhall be adjudged a difabled Perſonj 
Law, to have and enjoy the faid Bench 
and this being an abſolute and dire Ly 
and made for Suppreſſion of Simony, ü 
K. can't difpence with it by any. Gra 
with Nan obſtaute. And now by 1h. 
M. Seſſ. 2. c. 2. it is declared and ul 


ftante of any Stature are void, and t 
the Power of ſuſpending Laus is 
lc al. th 

A Villein is either Regardant, ct 
Groſs: A Villein Regardant is, when 
has a Manor to which a Villein is Rey 
dant, and he, or thoſe whoſe Eſtate 
has, have becn ſeiſed of him and his 4 
ceſtors as Villeins and Nicts Regardant 
the fame Manor, Time out of Mind, $ 
Villein granted to another is in Groß. 
if A. and his Anceſtors have been ſei 
of B. and his Anceſtors as Villeins in Grd 


He that would have a Thing that lies 
Grant by Preſcription, muſt preſcribe 
himſelf and his Anceſtors, not in him! 


not have their Eſtate without Deed, wil 
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appendant, one may preſcribe, that he 
d thoſe whoſe Eſtate he has in the Ma- 
ror Land,. to which ſuch Things are re- 
:dant, Cc. have been ſeiſed of ſuch. 
ings, as regardant or appendant to ſuch 
lenor, Sc. Time out of Mind, becauſe 
e Manor, Cc. might paſs without Deed; 
d tho! a Man can't claim a Thing that 
s in Grant by a Que Eſtate, yet where it 
but a Conveyance to the Thing claimed 
Preſcription, a Que Hſtate may be alledg- 
of a Thing lying in Grant, as one may 

ſcribe that he and his Anceſtors; and all 
noſe Eſtate he has in an Hundred, have 

ime out of Mind had a Leet, for the Title 
tle Hundred ts. not in Queſtion, but whe: 

er the Leet be incident to the Hundred. 

nd the Plaintiff in Bar of an Avowry may 


S. ce. , Eſtate the Lord has in the Mate, 3. 


guiory releas'd.to him, &. for if he, un- 

7 «chem ihe Lord claims, had no Title 0 
eServices. demanded, the Tord can have” 

e, nor ſoall the Plaintiff be bound to 

w the Conveyance he is not privy to. 
Regularly, the Plaintiff or Demandant 

aH not entitle themſelves by a Oe Flare, Bro. Sue 
' the Tent er Deſendant maß, amt fo Hlate, . 
7 the Plaintiff in Replevin after Avowry. 


ies de, for thereby he becomes as Defen- 
be One may plead a Pre. Eſtate of a Te- 


„cy in T. or of an Eſtate L. if he aver 
Life of Ten't in T. or Ten't E. For at 
* ſuch an Eſtate might have been gain 
Uocuiparicy, Bur one cannot plead* a. 

Out 
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edge a Que Eſtate in the Lord, as (a) that N 
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Que Eſtate of a Leaſe J. in binfelf: 2c. 
cauſe a Title io a Leaſe, T. cannot” be bad by 
by Grant of the Parry, or Ad of Tay 
Tet one may flead a Que Eſtate of a Leo 
(a) 1 Lev. T. in a Ca] Stranger, becauſe be is not pri. 
\ Len 19. 29 tO his Title. A Diſs'or, £c. or any othe 
in the Poſt, may plead a Que Pſtare; But 
every. Tenant that pleads it muſt alledge 
in himſelf, and not in- thoſe in the mea 
Conveyance from whom he claims. 
Nothing but a Villein is faid to beR 
gardant to a Manor, Oc. but an Advowſo 
and other Things may be Appendant. Inhe 
ritances Appendant, or Appurtenant, are ſuc 
as belong to others more worthy. Appe 
dants are always by Preſcription, but Appu 
tenants. may in ſome Caſes be created | 
this Day; as if one grant to another 1 
his Heirs Common of Turbary to be ſpe 
in his Manor, or Common in ſuch a Moc 
for his Beaſts levant and couchant on 
Manor, by ſuch Grant the Commons 
appurtenant to the Manor. Both App 
dants and A ppurtenants are called in Lat 
Pertinentia, and pals by the Grant of t 
Manor to which, £&c. "EY 
If J. have a Manor to which the Ro 
Franchiſes of Waife and Stray are appe 
dant, and convey the ſame to the K. 
faid Franchiſes are thereby re-united to 
Crown. But if K. grant the Manor 1n 
large and ample a Manner as A. had it, & 
it is ſaid that the ſaid Franchiſcs ſhall be 
pendant again, or rather appurtenant to Wl"! 
Manor, | ® 8 
preſe dla! 
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Preſcription can't make Land appendant 


to Land, or Things incorporeal to Things 


ncorporeal, but it may make Land appen- 


dant to an Office, or Ad vowſons, Villeins, 


Common, c. to Land. But it can't make 
Eſtorers of Fewel to be burnt, ora Seat in 
Church, appendant to Band, but only to 
; Houſe. Nor can it make a Leet, that is 


Temporal, appendant to a Church that is 


Eccleſiaſt ical; for the Appendant and 


Thing to- which, Cc. muſt agree in their. 


Nature. 5 | 

The Thing to which another is ap 

ant muſt be of perpetual Subſiſtence, 
therefore an. Advowſon appendant to a Ma- 
ror, is in Truth appendant to the De- 


neſnes, nor to the Services. An Ad vowſon 


$appendant to the Manor of D. of which 
ne Manor of F. is holden, the Manor of 
becomes Parcel of the Manor of D. by 


cheat; the Advowſon is ſtill appendant to 


de Manor of D. only. Where a Corrody, 
which may be extinguiſhed; was ſaid to 


twe 2 Chamber Parcel of it, there he that 


ud the Corrody had but his Habitation in 
as a Fellow of a College has in his Cham- 
r. As for Offices in Fee to which Land 
ty belong, they are of perpetual Sub- 
Ilkence, either being z72 Ee, or in that 
bey are grantable over. 
lf Parceners of a Manor, to which an 
Idrowſon is appendant, make à Partition 
he Manor without ſpeaking of the Ad- 
on, or make Compoſition to preſent 
inſt Common Right, yet it remains ap- 
Facant; but if it be expreſly excepted up- 
on 


[> 
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en the Partition, it, becomes in Cms. 
There be four Kinds of Common of pe 
use.. PLIES 1 
1. Common Appendant, which of com. 
mon Right, belongs to arable Land for 
Beaſts that ſerve. for Maintenance of the 
Plough, as Horſes and Oxen to plough th; 
Land,: Kine and; Shcep, to .competter it; 
and for ſuch Common, there is no need to 
pre ſcribe. 1 91 
2. Appurtenant, for Beaſts not commons 
ble, as Swine, Goats, Ec. and this can't be 
had without Preſcription, . Common Ap 
dant, becauſe it. is common Right, ſha 
be apportioned by the Commecner's Pur: 
chaſe of Part of the Land in which hg 
hath ſuch Common; but Common Appur 
tenant ſhall be extinct by the Commoner! 
Purchaſe of Part of the Land in which, C. 


N N wif 

Both Common Appendant and Appurtena g 
ſhall be apportioned by Alienation of Part oi; ; 
the Land to which the Common is Appell; 
dant or Appurtenant. 1 177 
3. Common pur Cauſe de Vicinage, uh 

is but an Excuſe of Treſpaſs, and no = 
can put his Beaſts into the Land in wi, 
he has ſuch Common, but they mult cer. 
thither themſelves, and either of the Parti: 
that has ſuch neighbouring Grounds ml: , 
incloſe againſt the other. ar! 
4. Common 72 Groſs, which belongs WW :; 
no Land, and mult be by Writing or "'W-; 
ſcription. ; The 
Some Commons are. for a certain N (þ,, 
ber of Beaſts, ſome are certain only by Wl: M. 


ſequence, as Common for ſo mevy. Be. 
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1 are Levant and Couchant on fuch a Ma- 
nor, Cc. Others are uncertain, as Common 
Hang nombre in Greſs, and yet in all theſe 
(ſes the Tent of the Land muſt feed 
there too. 

mon Appurtenant to Land is only for 
geaſis Levant and Conuchant thereon, and if 
lo rhat has ſuch Common, put in other 
Beaſts, he is a Treſpaſſer. (a) But he that (a):S: und: 
dam the ſole Paſture of Land, or Paſture 

#6 certain Number of Beaſts, may licenſe 
i Siranger to put in his Beaſts. | 

Common in one Manor appendant to an- 
her, is appendant to the Demefnes, and 
ot to the Services; therefore if any of the 
Tenancics eſcheat, the Lord ſhall not en- 
ale his Common by Reaſon thereof. One 
int preſcribe to have Communiam Pa- 
ure, or Piſearie, or Liberam Piſcariam, 
nd exclude the Owner of the Soil, for it 
3 404inſt the Nature of a Common; but 
ie may preſcribe to have ſlam veſturam 

re trom ſuch a Day to ſuch a Day, and 
Kiude the Owner cf the Soil; (b) but it (6) Vent 
n been queſtioned whether one can pro- 39'- 
ou | . 
ile to have ſolam Veſturam, or paſturam 3 
lerrz at all Times, ſo as wholly to exclude 2 Saund: 
Owner of the Scil from feeding there; 326. 
it cue may Preſcribe to have ſeparalem i 
lariam, and exclude the Owner of tbe 1H 
ay from fiſhing, for he has ſtill the | 
ft of the Soil and the Vater, &c: 

Ihe Diſs'ee of a Manor may preſent to 
Church appendant before he re- enters into 
e Manor, but he can't uſe Common ap- 
pendant, 
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ciſe brought againſt a Man, he conf; 


a Nativo habendo, if the Plaintiff offer to 


are ſaid to be Ulagati, Women Waiviaie 
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pendant, becauſe it would be a Prejudice to 
the Ten't of the Land. 

One may confeſs himfelf to be a Villein 
in a Court of Record, and thereby he be- 
comes a Villein in Groſs. As if in a Pre. 


himſelf to be a Villein to A. he is by this 
his Villein for ever, tho' the Demandant 
reply that he was free at the Time of the 
Writ, and the Jury find that he was ſo. la 


prove the Villenage by the Defendant's 
Kindred, and the Uncles of the Defen 
dant, being examined in Court, confeſs them. 
ſelves Villeins to the Demandant, and this 
be enter'd on Record, they are made Vil 
leins thereby for ever. But if one come 
into Court extrajudicially, and confeſs him 
ſelf a Villein to S. he is not bound there 
dy, for the Court: has no Authority to take 
his Confeſſion, 

A Man that is a Villein is called a Vi 
lein, a Woman is called a Nief; and a Vo 
man outlawed is ſaid to be waiv'd, for 1! 
is not ſworn to the Law, as Men are ? 
the Age of twelve, or more, therefore ſuc 


id eſt, Derelictæ. N 

It a Villein marry a Free-woman;- thc! 
Iſſue is Bond; if a Free- man marry a Ni: 
the Iſſue is free, for Husband and Wife 2 
one Perſon in Law, but by the Civil Ls 
partus fequitur Ventrem, A Baſtard canni 
be a Villein, unleſs he will confeſs him 
ſuch, qria nullius Filius eſt, for as he © 


receive no Benefit of his Parents 'y ; 
: C7 - ! 7. 
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lb, fo Pal he have no Prejudice thereby, 
1.4 tho by Force of the (aid Maxim he hap- 
2 to be in a better Caſe than the lawful If- 
, yet the Law will not make an Excep- 
wn from it to the Prejudice of Freedom, 
Baſtard is not ſuch a Son in Confidera- 
om whereof an Uſe may be raifed. A 
bd born more than nine Months after a 
hs Death can't be reputed his Son. 

A Villein may bring all Sorts of Actions 
int any but his Lord, but he can bring 
Action againſt his Lord, whether he 
ie an Eſtate of Inheritance in him, or 


0 y an Eſtate L. or I. c. But if the Lord 
ba le a Leaſe of his Villein, he may bring 
Vi. 4\Rion againſt the Leſſor during the 


caſe: And a Villein may bring an Appeal 
the Death of his Anceſtor againſt his 
rd, and if it be found for him, he is in- 
ſchiſed; and by the general Purview of 
e Statutes, which give an Appeal of Rape, 
Niet may have an Appeal of Rape againſt 
Lord: But a Viltein cannot have an Ap- 
of Robbery againſt his Lord. 
\ Villein, as Executor, ſhall have an 
tion of Nebt againſt his Lord, and if the 
id take from him Goods which he has 
Executor, he ſhall have an Action of 
eſpaſs againſt the Lord, and recover Da- 
wes to the Teſtator's Uſe. And he is 
tinfranchiſed by ſuch Action, if the Lord 
de Proteſtation that he is his Villein: 
if he do nor, the Villein becomes free, 
' the Matter be found for the Lord, and 
nat the Villein : But a Proteſtation 3 
Im 
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(4) Finch his Plea, if the Iſſue be found for him, 4 


ot Law 
359. 


ſhould have come from the Pariſh, for 
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him that takes it from being concluded! 


and fo it fyall as it ſeems, tho" it be ſcuu 
againſt him, if he could not plead the li 
ter hich he takes by Proteſtation; as whe 
one enters into Warranty and takes by Pr 
teſtation the Value of the Land, this flu 
ſerve him as to the Value, albeit the) 
be found againſt him. 

Every Trial ſhall be from the New 
bourhood of a Town, Pariſh, Hamlet, 
nor, Caſtle or Place known- out of a Tow 
Sc. as ſome Foreſts, and ſuch like, with 
the Record, within which rhe Iſfue is 
ledged, Which is the moſt certain and neu 
thereto; as if a Fact be alledged in I. 
Street, in parochia Mar. in civitate V 
mon. the Viſue ſhall come from K. Hr 
for being generally alledged, it ſhall be 
ſteemed a Town ; but if the Words 
been guddam piated vocata K. Street, &., 


Viſue can come from a Street. Tho a! 
riſh may contain divers Towns, yet bei 
generally alledged, it ſhall be intended 
contain no more! than one, unleſs the e 
ſhew the. contrary. If a Treſpaſs be alledg 
in D. & Nul ticl, Ville be pleaded, the Ju 
ſhall come de corfore Comitatus; for 1 
abard the Venire to D. would be 10 
judge the 4 If it be alledged in 
and S. & Nul tiel Ville de D. be plead: 
it Mall come from S. If 2 Manag 

ledg'd in a Town, the /i/ze., ſhall be ir 
the Tenn 203 : gien dt 
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In a real Action, if one demand Land as 
Tir to his Father in one County, and al- 
doe his Birth in another, and it be de- 
ed that he is Heir, it ſhall be tried where 
e Land lies; fer his being born of ſuch a 
man is nor ſo material in this Caſe, as her 
ing married to the Perſon from whom he 
ins, which may be preſumed to be baſt 
mn where the Land lies; but if he de- 
ind Lands as Son and Heir to a Woman, 
c it ſhall be tried in the County where 
t Birth was alledg'd, fer if he can prove 
Hirth of ſuch a Woman, he muſt be her 
pul ue, whomoever ſpe were married 
and the Preſumption of Law ſhall be in 
wr of Legitimation. So where Battar- 
is generally alledged, mutaris mutandis. 
If one plead. Letters Patent, and the 
er plead Non conceſſtt, it ſhall not be 
d where they bear Date, but where the 
nd lies, for the Tue is not, whether ſuch 
tents vere made, (for they are Records, 
cannot be denied,) but whether the 
nd paſs'd by em. 8 | 
Ihen the Iſſue extends to a Place at Law, 
| to a Place in a Franchiſe, it ſhall be 
d at Common Law. 
ho' the Venire be awarded to the Coro» 
where it ought not, or the Vſue come 
a wrong Place, yet if it be done by 
lent, enter'd of Record, it is good. 
but by 4 & 5 Ann. 16. Venires out of the 
ts at Weſtminſter, all be de corpore 
nitatüs, except in Proſecutions criminal, 
% Penal Statutes, : 

In 
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a Releaſe, the Plea of Releaſe ſhall be tric 


both Parties, 
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In an Action againſt two, one pleads t. 
the Writ, and the other to the Action, the 
Plea to the Writ ſhall be tried firſt; for if 
be found, it abates the whole Writ. In Tre 
paſs, one pleads Not guilty, and the othe 


firſt, for if it be found true, the other De 
fendant ſhall take Advantage of ir, But 
real Actions one ſhall have no Benefit of t 
other's Plea ; therefore, tho' the Plea of 0 
go to the whole, yet both ſhall be tried 
for each Party may loſe his Part by this Mi 
plea. If there be an Iſſue for Part, and Dy 
murrer for Part, the Court may direckt 
Trial of the Iſſue, and judge the Demurn 
firſt at their Pleaſure. 

An Iflue is a ſingle, certain, and ma 
rial Point, iſſuing out of the Allegations 


I 
pt 


Being taken generally, it refers to ti 
Count, not to Writ; as in Account, tl 
Writ charges the Defendant generally, to! 
Receiver to the Plaintiff, the Count chary 
him efpecially, as Receiver by the Hands 
Z. he pleads that he was not Receiver u 
& formda, this refers to the Count, ſo ti 
he ſhall only be charged with the Receiip 
by the Hands of 17. | 

An Ifſue ſhall. not be joined on a Net 
tive Pregnant, as Ne dona per le fait, lt 
implies a Gift by ſome other Conveyance; 
that the Court muſt be in Doubt, het. 
the Party ought to have Judgment, ibo 
Tue be fonnd for him. Jus 
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fn Iſſue joined on an Alſgue hee, Ec. 

cht to have an Affirmative after it, 7. e. 

» that traverſes the other's Plea, ought 

ut to conclude, hoc petit quod inquiratur per 

patriam, if le be Plaintiff, or de hoc po- Dy. 353. 
t ſe ſuper Patriam, if he be Defendant ; Pl. 29. 
ane, perhaps the other Party may demur, 

Iu ſuch Concluſion ought to be made by him 

bet pleaded the Matter travers'd, upon his 
affirming of it. | 

In Iſſue regularly ought to conſiſt of an 
firmative and a Negative; and two Af- 
natives ſhall not make an Iſſue, except in 

hecial Caſes, ' as (a) ⁊where the Defendant (a) Co. 
leads that the Plaintiff was born iu France, Lit. 261. 
id he replies that he was born in ſuch a 

lace in England; this is a good Iſſue, for 

le ſhould traverſe the Birth in France, 

coul not be tried. Sometimes an Iflue 

good, tho' the Affirmative and Negative 

not in preciſe Words, as if in an Action 

Debt for Rent by Leſſor Y. the Defen- 

ant plead that the Plaineif had nothing in 

ie Land at the Time of the Leaſe, and 

e reply, that he was ſeiſed in Fee. Fur Co. ſac. 
e direft Traverſe of the Plea, viz. That 312. 
lad ſemething in the Land, would not 

de the Dneſtion, ſer he might have an 

tereſt as Leſſee M. and yet not be able to 

ke a Leaſe F. 

dome negative Pleas are Iſſues of them- 

res, and he that pleads them, may con- 

ude, & hoc petit quod inquiratur, Ec. as 

dere the Demandant counterplezds a 
Foucher, that neither the Vouchee nor his 
ncetors had any Thing in the * 
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ſhall conclude & hoc petit, Ec. or where we 
pleads in Avoidance of a Fine, quod pany 
finis nibil habuerunt, he may make the lie 
Concluſion, for eiter of theſe Pleas bein 
found for him that pleads them, will ma 
an End of tbe Alter and the Afirmatin 
airettly contrary yo theſe Pleas, viz. that! 
and his Anceſtors had ſomething in the In 
in the firſt Caſe, or quod partes finis aliquiſ 
habuerunt u the ſecond, are not only wir 
rain but immaterial, for if either he or 4 
of his Anceſtors were ſeiſed in the fr 
Caſe, or if either of the Parties to the I 
tere ſeiſed in the ſecond, it is ſifficien 
So if the Ten't in a Writ of Dower pled 
Nungues ſeiſiegue Dower, he ſhall concluk 
& ae hoc ponit ſe ſuper patriam, &c. 
Iſſue ſhall not be taken whether ali 
man be with Child by her late Husbard 
for Filiatio non poteſt probari. 
The Lord can't maim his Villein, (ie 
diſable any Member of his Body, ſo a 
make it unfit for fighting, (which can Me 
expreſſed by no other Word but May ben 
i,) becauſe the Life and Members of eve! 
Subject are under K.'s Protection, that tic 
may ſerve him and their Country: And Oi , 
is fineable for a Man to maim himſell. Mer 
the Lord maim his Villein, the Villein ca ; 
have an Appeal of Maim againſt him, i. 
in ſuch Action he can only recover Damaę g. 
which the Lord may take from him agal 
but the Lord ſhall be indicted for it, al 
grievouſly fined and ranſomed, 
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Fine and Ranſom do both fignify the 
ne pecuniary Puniſhment, called a Fine, 
noe it makes an End for the Offence 
h K. a Ranſom, becauſe it redeems from 
iſonment, for regularly he that is fined, 
mpriſoned. till it be paid.  Anciently he 
t was guilty of Maim, loſt the ſame 
ember, therefore the - Writ was Felonice 
mlem;vit, and tho' at this Day Damages 
are recovered, yet the Word Felonice 
retain'd, By 22 Ca. 2. 1. Slitting the. Noſe, 
cutting off Neſe or Lip, er cutting ff or 
bling any Limb, or Member, with Tn: 


. 3 Is . 
an Amercement, in Tatin call'd Miſeri- 


ſhall not be awarded for it, as it ſhall 
a Fine, and it ought to be aſſeſs'd mo- 
tely, and affeer'd by one's Equals, or 
a Writ De moderata miſericordia lies. 
e Reaſon why the Ten't or Defendant is 
ere d, is for his Delay in not rendring 
Thing demanded at the Day, according 


if K. before Judgment, pardon the De- 


% which is the original Cauſe of the A- 
* Wccment, he diſcharges it, tho“ he be not 
IF intitled to it before Judgment. If an 
1 2 hanging the Plea come to full Age, he 
dot be amerced, but for his Delay after 


full Age. | | 
nd it the Plaintiff be nonſuit, or Judg- 
t be given againſt him, he ſhall be 
cd pro falſo Clamore ; ſo all he be a- 
ed where: the Writ abates by his _ 
» 


b 10 maim or disfigure, is Felony without 


ic, differs from a Fine, in that a Capia- 


the Command of the Writ ;. and there- 
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Act, but not when it abates by the Ag 
God. Thoſe that find no Pledges ſhall ; 
be amerc'd, as K. Q. Ec. 

There are ſix Sorts of Perſons diſabled 
bring any Action, and if they do bring o 
Judgment may be demanded if they f 
be anſwered... 

1. A Villein is diſabled to bring an 
tion againſt his Lord, 5 1 
He that pleads the Diſability ſhall but 
fend the Wrong and the Force, and ſhew hi 
the Plaintiff is diſabled, and demand Jud 
ment if he ſhall be anſwered, But one « 
neither plead in Diſability, or to the ju 
dition, unleſs he make himſelf Party byt 
() 3 Lev. Part of the Defence. Sed Q, For (a) 
_— Defendant in Ejeftment may plead that 

aud lis Antieut Demeſue, either with 
660 1 Lut. . aut hot making any Defence, and ſi (b) 
ſeems that ' a Man may plead other Pleas 
Abatement without making any Defeni 
but the ſureſt Way: is to plead Venit & 
fendit vim & injuriam, without adding 
more ; but after full Defence, (which 
thus, dJefendit vim & injuriam quando, 
& damna, & quicguia quod ipſe defer 
Le) Lut. y. Jebet,, or (c) thus; detendit vim & 
riam quando, &c.) one cannot - plead 
Diſability, nor to the Juriſdiction. 
ſo neceſſary for the Defendant to make 
ful Defence, that tho' he plead a god 
without it, Judgment ſhall go againſt 
If the Lord plead' that the Plaintiff 1s 
Villein, and it be found that he is free, 
the Lord bring Error, this does not 
franchiſe che Villein, nor needs the 


1 
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nake Proteſtation while the Record is in 
orce. 

None at Law could ſue, or defend by 128 
\trorney, without Writ or Warrant ſo to 
Jo; but by one call d Reſponſalis he might, 
1 Caſe of Extremity, ſhew the Cauſe of 
is Abſence, and certify on what Trial he 
ould put himſelf. And one may have an 
fin, cr a Protection caſt for him by a 
Iranger, 

. He that is outlaw'd, (as any one may 
that is paſt the Age of 12,) or has abjur'd 
de Realm, is diſabled to ſue an Action in 
son Right, during the Outlawry, Ec. 
ut he may ſue in autre Droit as Executor, 
. and he may * a Writ of Error to re- 
e an Outla wry, he may likewiſe bring 
1 Attaint by 23 H. 8. z. 


\ 

8 bee that is outlaww'd in the County Pala- 1 Vent. 155. 
"i of Lancaſter 7s diſabled r0 ſue at Weſt- 

2 alter, Yut one outlawed in Cheſter or Dur- 
a mm is not, for the former is a County Pa- 
oh: Parliament, the later by Preſerip- 
1. 2 

} 


When Outlawry is pleaded in Diſability, 
Record muſt be ſhewed forth preſently, 
jede Sigilli, unleſs it be in the ſame 
ure, but when it is pleaded in Bar, a 
hy _ be given to bring it in, if it be 
ried, 

Judgment given by the Coroners in the 
wity, does not diſable a Man, till the 
gent be return'd, and the Outlawry ap- 


— ir of Record. 
2 Not only an Appearance in Deed, but, a 


WKhaſe of a Superſedeas out of the Court 
| K where 


(a) 44 E. 3. (a) If Outlawry be pleaded in Difabiliy 
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where the Record is, which is an Appes 
ance of Record, avoids an Outlawry, whe 
ther it be delivered to the Sheriff before th 
Pinto exattns, or after. 


and the Plaintiff demand a Day to auf 
it, and before the Day purchaſe a Pard. 
he is reſtored by the Pardon, 

Where the Ground of the Action is ſo 
feited by Outlawry, it may be pleaded 
Bar; as in Debt, Detinue, Sc. but where th 
Sround of the Action is uncertain, and x 
forfeited by Outlawry, it can be pleaded 
Diſability only. 

Proceſs of Outlawry lies in all Adi 
Quare Vi & Armis, by Common Law, :t 
by Statute, in Debt, Detinue, Accou 
Covenant, Annuity, Caſe, Ec. 

Formerly any one might execute an () 
law, now the Sheriff only, tho' he be d 
lawed for Feleny. | 

3. An Alien is diſabled to bring 
Action, and if he do, the Ten't or It 
dant may picad that he was born in! 
a Country out of K.'s Ligeance, and 
mand Judgment, Cc. Bur it is not. enoi 
to ſay, that he was born out of the Rea 
for one may be born out of the Realm, 
in Jreland, Jerſey, Sc. and yet withm ! 


ding beyond Sea, is a natural Subject, tho 
be born beyond Sea. 

Nenizen either fignifies a natural 
Subject, or one privileg'd by K.'s Let 
Patent; theſe may be either genera], gr 
ing quod ille iu cinnibus habeatir, "I 

ra 
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nfemr, & gubernetur, tanguam ligeus no- 
ber, Cc. or they may be particular, enabling 
ne to ſue only. 


ge Man, or Subject, to his Liege Lord 
; Sovereign. And Ligeus is ever taken for 
nitural barn Subject. 

Lizeance is either perpetual or temporary, 
e firſt is either by Birth, quam nemo eju- 
re foreſt, nec Patriam exuere, or by Grant 
' Naturalization, or Denization. The ſe- 


les him ind ĩctable of High Treaſon, 9 
ra ligeantia ſue debitum, Ec. or limited, 
when one is made a Denizen on Condi- 
„ cr for Life, cr in Tail Male, or Spe- 
| Tail, CC. 

in Alien being a Prior may ſue in Right 


League with ours, may bring perſonal 
ors in his own Right, tho' he can bring 
ral Action; but an Alien Enemy can 
7 neither a real nor perſonal Action, and 
do, the Ten't or Nefendant may either 
«din Diſability or conclude to the Action. 
Perſons atainted by Judgment againſt 
non a Writ of Premunire are diſabled 
ing any Action, for by ſuch Judgment 
ere out of K.'s Protection, torfcit all 
Lands in Fee ſimple, and Goods, and 
weft to Impriſonment for Life, and in 
= Days, they might have been kil- 
any one, as being Enemies to K. 
| crcry one attainted of Treaſon or Fe- 
K 2 lony, 


Ligeance is the faithful Obedience of a 


I95 


ad is either local which laſts as long as Vile ſupra 
Alien lives under K.'s Protection, and 11. 


dis Houſe, and he may (a) ſite as Adimi.- (a) Cro. Ca. 
rater, Kc. And an Alien, whoſe K. is 
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lony, is diſabled to ſue any Action for he! 
dead in Law. 
There is a general Protection of K. which 
extends to all his Subjects, Denizens, ard 
Aliens within the Realm, and is loſt by Judg 
ment in Præmunire: And there is a pur 
ticular Protection by Writ, of which ther, 
are two Kinds. | 
The firſt is for the Safety of one's Perſon 
and Poſſeſſions, from unlawful Violence 
which is called a Protection cum clauſula N 
lumus, from the Word Nolumns in the Writ 
by which ſuch Protection is granted; an 
this is no more than the Law implics | 
K.'s general Protection, and all Writs fe 
{uch Protection are of Grace, ſaving ons 
which a ſpiritual Perſon may, of Righ 
ſue forth for him ſelf, and his Farmers, th 
their Goods be not taken againſt their Wil 
by K.'s Miniſters, &c. 
The Second is for the ſtaying of Sui 
and is called a Protection cum clauſula Vil 
mus, from theſe Words in the Writ | 
which it is granted, Volumus quod interi 
it quietus de omnibus placitis & quereli 
Of theſe Protections for the Staying Wh, 
Suits, there are four Sorts. 1. Pra 7 
Fefurus. 2. Quia Moraturus, (vis. for o 
that is to go, or ſtay, beyond Sea, on K 
Buſineſs.) 3. Quia indebitatus nobis exif 
4. Quia impriſonatus ultra mare, for 0 
ſent into K.'s Service, beyond Sea, who 
impriſoned there. re 
As to the Protections Profeture, & | 
rature, theſe nine Things arc to be « 
ſerved, 
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1. The Cauſe for which they are granted 
muſt be ſet forth in the Writ, that it may 
wear to the Court that they are granted 
fr the Publick Good, and the Service of 
the Kingdom, either in War, or in Nego- 
tations of Peace, c. 

: They may be granted to Men within 
dee, and to Women in three Caſes, 2714 
ir, ſeu obſletrix, ſeu neutrix ; but not 
0a Corporation Aggregate, becauſe it is in- 
ible. A Protection granted to the Hul- Vide ſep. 
dend ſhall ſerve for the Wife. 110, 

Regularly a Protection can be caſt only 
fir the T'en't or Defendant, but not for the 
Plintiff or Demandant, or one that is an 
Hor in Nature of a Plaintiff, as an Avow- 
t, or the Garniſhee after Appearance, &c. 
But it may be caſt for a Vouchee, Ten't by 
Receipt, or Aid Prayer, when the Deman- 
ant — granted the Voucher, Cc. where- 
they are made privy. It may alſo be 
t for the Garniſhee, at the Day of the 
Return of the Scire facias againſt him. But 
(cannot be caſt for an Officer of K.'s Re- 
tipt, or of a Court of Record whoſe At- 
ndance is neceflary. - 

Protection caſt by one Defendant puts 
ic Plea without Day for all, except in Treſ- 
is, and Actions in Nature of Treſpaſs, 
dere each may anſwer without the other; 
in Treſpaſs, Protection for one ſerves for 
if they join in Plea, or if they plead 
reral Pleas, and one Venire is awarded 
Kinſt all. 

. By 13 R. 2. 16. Protectio proſecturæ is 
t to be purchas'd hanging the Plea, ex- 

OL. cept 
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cept for a Voyage Royal, but Protectio 3 
Yarllre may. 
A Protection can't be allow'd, but whe 
the Party has a Day in Court, therefore | 
can't be caſt againit any Writ of Execution, 


except a Sire facias. 
A Protection caſt at N. prius ſhall ſave 


Defawit,_tho' it te repealed before the I) 
in Bank, becauſe it was once well caſt; buy 
if it b ards diſallow'd for Variance 


the Nefiuit is not ſav'd. 

If a Man have a Protection, and notwit 
ſtanding plead a Plea, yet at another Dy 
of Continuance it may be caſt, 

Neither of theſe Protections ſhall endur 
more than a Year and a Day after the 7 
if they are teſted ) Jan. and allow'd pro 1 
Anno, the Re- ſummons ſhall be 8 Jan. thy 
next Year, yet that is the laſt Day of the Ye 

4. Theſe Protections muſt be to fon 
Place out of the Realm, as Scotland or Ie 
land, Sc. Protectio quia moratur ſuper | 
tum mare is not good. 

5. Neither of thefe Protections are: 
low'd in Actions that touch the Crov 
as Appeals of Felony or Mayhem, nc 
where the K. is ſole Party, nor where | 
and a Subject are Parties, nor in Quare ! 


for the Danger of a Lapſe ; nor in Quatre 
admiſit, becauſe it is grounded on the * 
imtedit; nor in Afﬀiſe of Novel Diſſeiſt 
nor in Certificate of Aſſiſe, becaule it 
grounded on Aſſiſe of Novel Difſ:ib 
which antiently was called Fxſtinum Rau 


dit, Nor in Dower unde nihil habe! f 
Cal 
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auſe the Demandant has nothing to live 


n, 
yp Infant was vouch'd, a Protection was 
iſt for him at the Pluries venire facias ad 
e442 viſum, and diſallow'd, for his Age 
auſt be judg'd by the Inſpection of the 
urt, aud the End of ſuch Proceſs is only to 
ew im for that Purpoſe, and his bare Ap- 
earance is ſufficient to give the Court Satiſ 
14/07, An Infant brought a Writ of Error 

1 Fine, and ſued a Scire ſucias againlt the 
Muſee, for whom a Protection was caſt, and 
be Court examined and recorded the Plain- 
it's Age, and then allow'd the Protection, 
nd the Nonage being recorded, the Heir of the 


ff had died before his Age had been inſpect- 
By 23 H. 8. 3. Protections are ouſted in 


ſom aint; and by 1 N. 2. 8. In Actions for 

V duals bought for the Service mention'd in 

e Protection, and in Pleas of — ou 
c done ſince the Date of the Protectio 


nd by the late Statutes, they are generally 
preſly ouſted in perſonal Actions given by 
e (md Statutes, 

It a Writ of Deceit be brought againſt 
e for caſting a Protection on an undue 
miſe, the ſame Protection may be caſt 
um, for it gives à general Freedom from 
' Suits, till the Time be elapſed. 

„ They muſt be under the Great Seal, 
generally directed. 

„ Any Court, (whether it be of Record 
nor, ) wherein they are caſt, may allow 


lilallow of them. 
K 4 8. An 


vant may reverſe the Fine; but if the Plain- 


| the Fine could never have been tevers d- 
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8. An Infant, Feme Covert, or Monk. m 
caſt a Protection, ſo may the Party him- 
ſelf, but if he caſt it himſelf, he ought to 
mew Cauſe why he ought to take Advan- 
rage of it, but a Stranger needs not ſhey 
any Cauſe. 

9. They may be avoided three Ways 
1, On the Caſting of them before they ar 
allow'd. 2. They may be diſallow'd afer- 
wards for Variance betwixt them end the 
Record; or becauſe they lie not in the fe- 
tion, or for that the Party has no Day to 
caſt them in. 3. If the Party go not to the 
Service for which they are granted, they may 
be repeal'd by Innoteſcimus; but being Re. 
cords, they cannot be avoided by Averment, 

The zd Protection cum clanſuld Volumu, 
is for the King's Debtor; but now by 25 E 
3. 19. a Creditor may have Judgment « 
gainſt the King's Debtor, but he ſhall not 
have Execution, unleſs he will take upen 
bim to pay the King, and then he fhall hare 
Execution for the King's Debt as well as hts 


own. 
The fourth Protection cum clauſula Voll. 


nor the Protection laſt mentioned, have any 
certain Time limited in them. 

5. He that is profeſs'd of Religion in any 
Part of England is diſabled to bring any 
Action; but one profeſs'd in foreign Parts, 
not di ſabled, becauſe his Profeſſion cant 
be tried by the Ordinary's Certificate, which 
is _ only Trial ailow'd: of by Law in ti 
Cate. | 


A Man is ſaid to enter into Religion * 
i 
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is firſt Coming, and living under Obedience 


o the Rules of ſome Order, but he is not Vide ſupra 


profeſs'd till he has taken the Vow, $0» 

A Man profeſs'd is dead in Law, and his 
feirs, Executors, and Adminiſtrators, re- 
preſent him as if he were dead indeed. His 
Heir ſhall be bound by Warranty made by 
tim, and ſhall have a Writ of Mortanceſtor, 
(and the Writ ſhall ſay, S/ D. Pater, &c. die 
quo babitum Religionis aſſumpſit, in quo ha- F. N. B. 
un Profeſſus ſuit, c.) and if be be with- 196. a. 
n Age, he ſhall be in Ward, as to Lands 
boden by Kt. 's Service. If one owe Money 

to the Abbot of D. and after becomes. Ab- 
tot of D. he may ſue his own Executors. 
But if Ten't . diſcontinue, and enter 
nto- Religion, his Iſſue ſhall not have a 
Firmedon til! his natural Death; for no 
Man by his own Act ſhall derogate from his 
own Grant, And if the Husband be pro- 
fed, his Wife ſhall not be endow'd till 
tis natural Death; and if ſhe alien Land 
which ſhe has in her own Right, and he 
be afterwards dereign'd, he ſhall avoid the 
Alenation, for his Wife ſhall have no Be- 
ht by his entring into Religion, becauſe 
vithout her 2 he would not have 
(re it; but ſome have ſaid, that either 
tluband, or Wife, ante Carnalem Copulam, 
may enter into Religion without the other's. 
(onſent, but after, they cannot without 
mutual Conſent, If a Diſsor enter into 
Religion, and become profeſs'd, yet the 
Dibee may enter; notwithſtanding the 
Land deſcends to the Heir of the Diſs'or, 

EY 7 for. 
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for no one by his ewn Act ſhall prejudice 3 
Stranger's Right. | 
The Head of a religious Houſe, tho' h. 


be profeſs'd, may purchaſe, ſue and be {u:d 


for any Thing touching the Houſe. 

If one profefsd be Executor, Biſhop, o 
Parſon, he may ſue in autre arcit, If he 
be K.'s Farmer, ke may have an Adi 
touching the Farm. H a Monk be beater 
or impriſon'd, he and the Abbot may jo 
in an Action, and the Writ may either co 
clude Ad damnum ius Prioris, or Ipſorun 
In the fame Manner if he be falſly and m 
lictouſly indicted of Felony, they ſhall jo 
in a Writ of Conſpiracy. 

A Wile is diſabled to ſue, or be ſu 
without her Husband, notwithſtanding th 
Husband be banifhed for a Time, whic 

133 ſome call a Relegation; but the Wife of 0 


that has. abjur'd the Realm, or of one pe 

petually baniſh'd by Parliament, may ſue, « 
be ſued, as. a Feme Sole, and ſhall. recon 

her Lands alien'd by her Husband. Nite 

That one can't be —y baniſh'd, 


as ferdere Patriam, by any but by Pati 
ment. K.'s Wife is an exempt Perſon fro 
him, and may purchaſe, fue, or be (uc 
without him. (2 

She can't be amerc'd, and therefore {| 
find no Pledges. 

She ſhall not te (a) barr'd by Plena 

- luit, 367: pleaded againſt her in a Quare impeait. 

She is not within 1 H. 4, 6. which eus 
That in all Petitions to K. for Grants ef I 
&c. Mention muſt be made of the Value tht 


( 
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and of what former Grants the Peti- 
ner, have had. 

Her Bailiff, in an Action concerning the 
Hundred, ſhall ſay, Ia contemprum Domini 
Regis & Reging. 

She pays no Toll, nor is ſhe bound by 
he Statute of Quia Emptores to diſtrain pro 
Rig; nor is ſhe within the Statute of 
urlbriage, cap. 4. which prohibits the 
ring a Diſtreſs into another County. 

t is Treaſon to compals her Death, and 
me can marry the Queen Dowager with- 
+ K.'s Licence. 

Bur K.'s Wife ſhall be ſued by a Præcite, 
- Petition, and a Protection ſhall be al- 
i'd againſt her, but not againſt K. 
A Perſon, excommunicate is diſabled to 
ny Action, and if he do bring any, the 
nt or Defendant may plead that he is 
ommunicated, and ſhew the Biſhop's- 
er, under his Seal, witneſſing the Ex- 
mmunication, and demand Judgment if 
hall be an{wered, But a Man ſhall not 
lifbled by Excommunication pronounc'd 
ry foreign Biſnop; nor ſhall one ex- 
amunicate by an Zngliſh Biſhop, be 
died co bring an Action againſt the ſame 
"OP. | 

lhere is the greater and the leſſer Ex- 
amunication; the greater excludes a Man 
n the Communion of the Faithful, as 


8 | as of the Sacraments : "The leſſer ex- 
WWF: Man from the Communion of the 
I nents only: But either of them diſa- 


the Party. 


1 Corporation Aggregate can't be diſa- 


bled 
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bled by Excommunication of the Memhe, 
for the Body Politick, which is the Þlainif, 
reſts only in Conſideration of Law, and cant 
be excommunicate, and can only appear hy 
Attorney. But where the Plaintiff is excem 
municate, he is difabled to ſue either in his 
own Right, or another's, as Executor, Pet 
fon, Sc. for they which converſe with one 
excommunicated, are excommunicated alb 
 Anciently aa Official might certify an Ex 
communication, but now none can certify | 
but the Biſhop himſelf, (unleſs he be be 
yond Sea,) or one that has Ordinary Jui 
diction, and is immediate Officer to thi 
King's Courts, as Arch-deacon of Richmen; 
or Nean and Chapter in Time of Vacation 

Biſhop's Certificate under his Seal n 
mains good after his Death 3 but a Cer 
ficate by a Biſhop, that another Biſhop b 
certified him that the Party is excommur 
cate, is not good, 

None but the King's Courts of Recor 
as King's Bench, Common Pleas, Juſtices 0 
Gaol-Delivery, and the like, can write t 
the Biſhop to certify any Eccleſiaſtical Me 
ter. But no inferior Court as of Lond 
or any other Corporation, can do it, but tl 
Plea muſt be removed into the Comm 
Pleas, and that Court fhall write to ! 
Biſhop, and remand the Plea. For ti 
Cauſe, Conuſance ſhall not be granted in 
SQuare Impedit : And a Quare Impedit 0 
Church in Wales did lie in the County be 
adjoining, becauſe the Lordſhips Marche 
could not write to the Biſhop. But . 
Juſticiar iu Wales had Power to uiii 
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tle Biſhop, therefore a Quare Impedit for 


(kyrches in the antient Shires*twhich were 
within his Furiſaiftion, did always lie in 
Wales. 

If the Excommunication pleaded can't be 
denied, the Writ ſhall not abate, but Judg- 
ment ſhall be that the Ten't or Defendant 
ſhall go quit without w_ and when the 
Plaintiff is abſolv'd, he ſhall have a Re- 
\mmons or Re-attachment, and bring the 
Defendant into Court again; (ſo ſhall he 
iſo where the Plea is put without Day for 
other Cauſes, as Non venue of the Juſtices, 
protection, Eſſoin 4e Service le Roy, Ec.) 
But in all the other five Caſes, where Diſ- Vide ſopra 
dility is pleaded, the Writ ſhall abate, if “3. 
the Matter pleaded can't be gainſaid. 

Dies in Law is the Nay of Appearance of 
the Parties, or the Continuance of the 
Plea, 
| In real Actions there are Dies Communes, Marl. 12. 
for which ſee the antient Statutes, 3 : 
In all Summons on the Original, the Par-, 
ty muſt be ſummon'd 15 Days before the 
Day of the Return of the Original, and the 
Stute of Afrticuli ſuper Cartas, cap. 15.. Vide 2 Inſt. 
which requires tbat in all Summons, and 7. 
Attachments, in Plea of Land, there ſhall 
be containd the Term of 15 Days, was in 
Affrmance of the Common Law, 

lf the Original be return'd Tarde, (i. e. 
delivered to the Sheriff fo late that he had no 
Time to ſerve it,) in which Caſe an Alias 
«mmoneas goes forth, there muſt be nine 
Return. Days incluſively between the Teſle 
and Return thereof, as there muſt be in all 

other 
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other judicial Proceſs in real Actions. But 
if one demand Conuſance of Pleas to be 
holden within his Manor, Proceſs ſhall be 
awarded there from 3 Weeks to 3 Weeks, 
K.'s. Bench may proceed de die in dien, 
when the Offence is committed in the 
County where they fit, but when it is re. 
mov'd by Certiorari, there muſt be 15 Days 
between every Proceſs and the Return 
thereof. * | 
2. There is Dies Speoialis, as in an Aſſic, 
in either Bench, there needs not be 15 Days 
after the Attachment, before the Appexr. 
ance; but before Juſtices aſfign'd, there 
muſt ; and generally in Aſſiſes the Juſtice 
may gire any ſpecial Day out of Term a 
well as in Term. And in Aſſiſe, if the Par 
ties be adjourn d to a common Day, as Quin 
enam Paſch. Ec. they are not demandable 
till the fourth Day after, but when they 
are adjourn'd to a certain Day of the Week, 
as Monday. Tuicſay, Cc. they are demand 
able on that very Day. | ol 
Upon an Imparlance,. or after Nemurt;, 
the Court may give any ſpecial Day, ſo it 
be in Term. Ia a Scire Facins on a tine, or 
Recovery in a real Action, becauſe they are 
Wri:s of Execution, and in all judicial Wris, 
Proceſs 2gainſt an Infant to judge of Iris Age ſhit 
Proceſs when the Husband prays: in Aid « 
his Wife, or Pope at the Defendant's Sui Mio 
there need not be 15 Days. 
3. There is Dies Gratie, which is regu 
larly granted by the Court, at the Prayer ; our 
the Plaintiff or Demandant, but never-at ere 


Prayer of the Ten't. or. Defendant ; 
N. 
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this ſhall never be granted where K. is Par- 
u by Aid Prayer, or when a Peer is Ten't 
ir Defendant. Sometimes the Day that is 
Quarto die poſt, is call'd Dies Gratie, for no 


e. Mey of Return is the Day in Law, and to 
e bat the Judgment has Relation. 
m were a Man by not appearing will be 


ſubject to great Loſs, as of Iſſues, or his 
Freehold, or to corporal Pain, as Impriſon- 
ment, he may appear on the Day which he 
bus by the Roll, 02 which the Writ was a- 
E:1rJed, tho' the Sheriff return not the Writ: 
The Day of Ni prius, and the Day in 
bak, are eſteemed in Law as one Day, for 
me Purpoſes ; e. g. If tho Defendant make 
-fault at Niſi prius, aud an inſufficient 
Priteftizn be caſt for him, by Reaſon where- 


Van the Protection be diſallow'd, the 


Defzult is recorded till that is paſt, except in 
1 Writ of Right; but in all Cafes the very. 
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f the Inqueſt is not taken, and at the Day Vide ſopra 
Bro. In- 


uc et ſhall be there taken for Deſauli, quelt, 23. 


werher the Deſendant appear at the Day 
ren Zonk, or not, but without fome ſuch ., e- 
) OE! Regſon, rhe Law locks on them to be dis 
at Days, as they really are. 
There are Dies Furidici, &. Dies non Ju- 
dice, all Days in Term are Dies Juridici, 


\o- ut no Days out of Term, (except it be in 
les.) All Sundays, A ſcenſion Pay, Purifi- 
dul ion, All- Saints, All Souls, and St. 70% 


baptilt's Day, are Dies non Furidici. 
ſhe natural Day contains the Space of 24 
vurs, from 1-2 at Night to 12 the next; 


tence is ſaid to. be committed 7722 Notte 
; ejuſaem 


ierefore in Indictments of Burglary the 
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ejuſdem Diei. 91 Days make a Quarter of: 
Year by legal Computation, and 182 Day 
make Half a Year, for the Law reckons not 

(a) Vide21 the odd Hours. (a) In the Leap- Year the 

= - ag Day increaſing, and the Day next prece 

Biſ-Sexrili. dent, ſhall be reckoned but as one. Regy 

larly 28 Days are accounted a Month in Lay 
| except it be as to the accounting of a Laps 

. in Puare Impedit, in which Caſe the Lay 

1 computes by Kalendar Months. 

A Leper, removed by the Writ De I: 
froſo amovendo, may ſue, but he mult ap 
pear by Attorney; and an Ideot, Madma 
Oc. may at this Day bring an Action in thei 
own Names, and proſecute it by others, {1 
Infant may fue by Guardian, or Prochei 
Amy, by I. 2. 15. but he ſhall defend b 
Guardian only. 

736 If a Villein become a Monk profeſs'd, th 
Lord can't take him out of the Houſe, b 
he ſhall have an Action againſt the Sort 
reign of the Houſe. But if ſuch Villein 
afterward deraign'd, the Lord may {ci 
him again; and he may ſeiſe a Secul, 
Prieſt being his Villein,. notwithſtanding h 
Holy Orders. The Marriage of a Secu 
Prieſt at Law was not void, but voida! 
by Divorce, which if it were not had int 
Life of the Parties, could not be after t 
Death of either of them. But the Ma 

riage of a Man or Woman profeſs'd 
wholly void, and the Iſſue Baitards. | 

And if a Nief be married without In 
cence, ſhe is infranchiſed during the = 
verture, and the Lord can't ſeiſe her, 


he may have an Action againſt * 
* 
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id; and if ſhe were Regardant, and the 
ad make a Feoffment of the Manor to 
wich, Sc. and the Husband die, the Feoffor 
al have the Nief; for during the Cover- 
ire ſhe was ſevered from the Manor, and 
t Lord's Intereſt in her was rather in Na- 


2 we of a Poſſibility than of a Revenſion. 
* K. may infranchiſe a Villein by making, 
* im Knight, but the Lord may have an 


jon againſt them that Were tne Means 
wreof, | 


If the Heir of Land holden by Kt.'s Ser- 
xz had enter'd into Religion before his Age 


uwiſhment of Ward againſt the Sovereign. 
ut the Land ſhould have deſcended to the 
xt Heir, and the Lord had no Remedy 


tothe Loſs of the Land, for it was am- 
un abſque inj uria. 


tkes a Deed to his Villein to infranchiſe 
in; but there are alſo many implied Ma- 
miſſions, as Knighthood, Cc. If a Villein 
main in Ancient Demeſne a Year and a 
ky, the Lord can't ſeiſe him there. If 
be a Prieſt in K.'s Chapel, he can't ſeiſe 


m in K.'s Preſence. 
1 til the Lord make an Obligation, or 
ie Y. to his Villein, or infeoff him, or 
Maß ay Act that transfers a fix d Eſtate, or 


„es a Cauſe of Action to the Villein, he 
by infranchiſes him. But if the Lord 
nz an Appeal of Felony againſt his Vil 
n who has been indicted of the ſame be- 
„ he does not infranchiſe him thereby, 
de cannot have him hang'd without it 

an 


Hanumiſſion is properly when the Lord 
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{14, the Lord ſhould have had a Writ of 4 H. 4.37. 
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on the Appeal, he ſhall be free, becau 
' indicted before, which in this Caſe would! 
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and if the Villein be acquitted on the 4 


peal in that Caſe, he can't recover Dam 
ges againſt the Lord. But if the Ville 
againſt whom the Lord brings ſuch 4 
peal were not indicted before, and acquite 


WW. 2. 12. gives Damage to the Appellee n 


illuſery, if the Villein would {till contin 
ſuch. h 
If the Lord make a Leaſe W. to his Vi 
lein, or make a Releafe unto him, havin 
nothing in the Land, which is merely voi 
or attorn to a Grant made unto him, whic 
transfers nothing from the Lord, but on 
makes good another's Grant, he does 10 
infranchiſe him thereby. 

If Ten't T. of a Manor, to which a Vi 
lein is regardant, infeoff the Villein of t 
Manor, the Iſſue may bring a Formedo 
againſt the Villein without infranchifin 
him, for he can't ſeiſe him till he has re 
covered the Manor. So if the Ten't of Kt. 
Service Land had infeoff'd the Villein 
another on Collufionſ, the bringing of 
Writ of Ward againſt them did not intr: 
chiſe him, for if the Lord ſhould have e 
tered for the Moiety belonging to his Vi 
lein, his Seigniory would have been fuſpend 
ed, and he could not have a Writ of Wan 
againſt the other, in reſpect of the Lord 
actual Se ſin of the ſaid Aloiety. If the Lon 
levy a Fine to a Villein of Land in Ancien 
Demeſne, this infranchiſes him, tho! it be a 
terwards revers'd by a Writ of Deceit, f 
it was not void, but voidable, 


FEI 
14 


oo 
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If the Lord bring an Action real or perſo- 

1a] againſt his Villein, and recover, or be 

uit after Appearance, he thereby infran- 

iſs him, becauſe he might impriſon him, 

1 ſeiſe his Goods without Suit; but if the 

id be nonſuit before Appearance, the bare 

inging of the Writ does not infranchiſe the 

lein, (a) becauſe a Stranger may bring it 'a) V de 
tie Lord s Name. | — 1 
Xonſuit is always when the Deman- 
ww; or Plaintiff, ſhould appear, and makes 139 
heult. A Retraxit is when he is prefent 
Court; (as regularly he is ever, by Intend- 

ent of Law, till a Day be given over, un- 

bit be when a Verdict is to be given, and 

jen he is but demandable;) and this is ei- 

er Privative, when the Entry is, Quad ſo- 

miter exactus non venit, ſed a ſecta ſua in 
nemptum Curie ſe Retraxit, Cc. or Poſi- 

„ when the Entry is, Quod fatetur ſe, 

| cognoſeit ſe, ulterius nolle Proſequt, Ec. 

is called a Retraxit, becauſe that is the 

kctual Word uſed in the Entry. It is a 

ir to all Actions of like Nature or inferior. 
Nonſuit before Appearance is never Pe- 

ptory, and regularly alſo Nonſuit after 
pearance is not, but in a Quare Impedit 

s, and in that Action a Diſcontinuance 

lo Pere mptory, becauſe the Defendant 

il have a Writ to the Biſhop. Nonſuit 

er Appearance is alſo Peremptory in a 

%%% habendo, and the Nonſuit of one 

anif in that Action nonſuits both, in fa- 

rem Libertatis; for in a Libertate' Pro- 

, ſuch Nonſuit is not Peremptory, nei- 

is the Nonſuit of one Plaintiff the 
Nonſuit 
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the Plaintiff in an Appeal is not ſuch : 


2 In t. 385. W. 2. 12. unleſs after the Nonſuit he we 
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Nonſait of both. And it is Perempte 
not only in an Appeal of Felony, - but « 
Mayhem alſo, for the Words therein ar 
Felonice Mayhemnvit; but the Nonſuit o 


Acquittal on which the Defendant ſhall u 
cover Damages againſt the Abettors, b 


arraigu d at K.'s Suit upon the Appeal, an 
acquitted. Such Nonſuit is alſo Peremp: 
in an Attaint, but a Diſcontinuance in 
Attaint is not, becauſe there is a Judgmetr 
given upon the Nonſuit, but not upon t 
Diſcontinuance. | 

In perſonal Actions brought by any þ 
Executors, the Nonſuit of one Plaintiff 
the Nonſuit of all; except in an Aud 
Querela, which is favour'd, becauſe it d 
charges a Man from Execution ; but in re 
or mix'd Actions, the Nonſuit of one 
mandant is not the Nonſuit of both, but! 
that made Default ſhall be ſummon u 
fever'd. 

One may be ſevered two Ways. 1. | 
Summons Ad ſequendum Simul, where 
never appeared. 2. By the Court's Aus 
of Nonſuit without any Summons, and ie 
is always after Appearance. | 

In a real Action by ſeveral Precipes 
gainſt two or more, Nonſuit as to one 1s 
Nonſuit as to all, becauſe as to the 
mandant it is all but one Writ under « 
Teſte. 5 7 

Writs of Error, Attaint, Scire facias, 
follow the Nature of thoſe Actions whete 
they are grounded. x 

#3 c 
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K. can't be Nonſuit, but the Attorney 
-neral may enter an Ulteriis non vult 
Proſequi, but an Informer qui tam, Ec. 
M be Nonſuit. 

Aifrer Demurrer join'd, the Plaintiff may 
Nonſuit, but by 2 H. 4. 7. at a Day 
en by the Judges to be adviſed after 
erlict, he ſhall not. 

After an Award to account, the Plaintiff 
wy be Nonſuit, becauſe it is but an Inter- 
utory, and no final Judgment. 

A Lord can't preſcribe tq have a Fine of 
zry Te'nt that marries his Daughter with- 
i his Licence, for it is againſt the Free- 
mot a Freeman that is not bound there- 
0by a particular Tenure ; but there may 
i Cuſtom in a Manor, that every Tenant 
bt holds in Bondage, the Freehold being 
tine Lord, ſhall pay ſuch Fine, tho' his 
ron be free. 

But Gavelkind ſtands with ſome Reaſon, 
revery Son is a Gentleman alike, and 
g Engl. has its Reaſon, for the young- 
| is leaſt able to take Care of himſelf, In 
ne Manors the eldeſt Daughter or Siſter 
me ſhall inherit; and in ſome Gavelkind 
tends to Brothers as well as Sons. 

Man can't preſcribe to diſtrain Cattle 
mage-Feaſant, and detain 'em till ſatisfied 
the Damage at his Will; for it is againſt 
aon that he ſhould be Judge in his own 
r Me. Therefore a Fine levied before the 
ffs of S2lop was reverſed, becauſe one 
them was Party to the Fine. 

N. 7ohn, and his Son F. aboliſhed the 
b Cuſtoms, and made the Laws of —_ 
lan 
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in Parliamento, and ibis is true as 10 4 
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land in Force there; it is ſaid, that our 8 
tutes bind them not, 21119 non habent Jilin 


thoſe in which Ireland is not particular 
name: But by Poyniug's Law, all Statue 
made in England before the 1cth Year « 
I. J. are of Force in Ireland. 
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F Rents there be three Sorts, 1. Ren 

Service. 2. Rent. Charge. 53. Ren 
Seck. To which may be added Rent u 
ſerv'd on a Leaſe W. called Rent diſtreinab 
of common Right, which is not proper 
Rent Service, becauſe Fealty, which is inc 
dent to all Rent Service, is not incident: 
it; Rent is reſetv'd out of the Profits of t 
Land, and is not due till they are recen 
It may by Act of Law iſſue out of Service 
as a Seigniory does out of a Meſnalty |: 
mediately, and mediately from the Ian 
Any Thing may be reſerv'd that lies 
Render, Office, or Attendance, but not :! 
Profits themſelves. 

One can't diſtrain for Rent by Night, b. 
for Damage Feaſant one may. 

Rent Service is where l'en't in Fee hof 
of his Lord or Donee, or Leſſee L. or I ho 
of him in Reverſion by Rent, and it is 
called, becauſe Fealty is incident to it. Nhe 
the Eſtate on which it is reſerv'd may p: 
without Deed, it may be reſerv'd witho 
Deed. 

No Rent reſerv'd at this Day on a G. 
or Leaſe, is a Rent-Servicc, unleſs 1 


” Re 
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lern be in the Donor or Leſſor; but it 


eds not be immediately expectant on the 
late of the particular Ten't in Poſſeſſion. 
Ind, before the Statute of Qi Emptores, 
' one had made a Feoffment in Fee, or a 
aſe L. Rem'r in Fee, reſerving Rent, ſuch 
nt had been a Rent-Service, And if he 
d made Reſervation, the 'Ten't ſhould 
ne holden of him by the ſame Services 
which he held over. 

Tealty is an Incident inſeparable from the 
an, but the Rent is ſeparable. 

fa Man at this Day reſerve to him and 
Heirs a Rent upon a Feoffment, or any 
det Conveyance, whereby the whole E- 
ne in Fee paſſes, with a Clauſe, That ir 
ll be lawful for him and his Heirs to di- 
un, fuch Rent is a Rent-Charge, becauſe 
Land is charged with ſuch Diſtreſs by 
ze of the Writing only, and not of com- 
n Right. If it be to the Value of the 
art of the Land, or more, it is called 
te Farm. 

one ſeis'd of Land grant a Rent out of 
n Fee, T. L. Sc. with a Clauſe of Di- 
, ſuch Rent is alſo a Rent Charge: But 
ther a Rent be reſerv'd on a Feoffment, 
ranted by the Ten't out of Land, if there 
o Clauſe of Diſtreſs, it is a Rent-Seck, 
remedileſs, unleſs the Feoffor or Grantee 
gin a Seiſin thereof. | 

Rent be granted payable at 4 Feaſts, 
that for Default of Payment on Demand 
all be lawful to diſtrain; in this Cale, a 
and made by the Grentee after any ot 


Days is good to enable him to diſtrain, 
o but 
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Vide ſupra an incorporeal Inheritance, and it can on 
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but where a Re-entry is reſerved for Nor 
Payment of Rent on Demand, on ſuch 
Day, the Demand muſt be made on th 
very Day. | 

Rent can't be reſerv'd, or granted out 


be reſerv'd on a Conveyance by which 
Eſtate paſſes, and therefore it can't be ny 
ſerv'd on a Releaſe by Diſs'ee to Dif 
But it may be claimed by Preſcription, 
It is ſaid that a Rent may be reſerv'd on 
Feoffment by Deed Poll, becauſe the Word 
by which it is reſerv'd, are the Words of t| 
Feoffor, and the Feoffee agrees to it | 
accepting of the Need, and for this Cause 
Writ of Annuity will not lie for ſuch Ret 
whether it were reſerv'd by Deed Pol, WF 
indented, nor will it lie for Rent grant 
for Owelty of Partition, (for it is meer! 
the Realty, aud is in Nature of the Li 
deſcended ;) nor for any other Rent whi 
might at Law have been granted with: 
Deed, as Rent granted to a Woman in! 
of her Dower, whether it were gran 
by Deed or without, becanſe ſuch Rents i 
granted in lien of a Right which iſ" 
Grantee has to the Land by Act of L 
and therefore are veſted in the Grantee H 
ſuch Plight as the Land did, or og 
have done, a 
An Annuity is a yearly Payment of a Þ:it 
ain Sum in F. J. L. or Y. charging e: 
Grantor's Perſon only; and not on!) 
Grantee in Fee, but his Heirs, and Afly 
may have a Writ of Annuity againſt 
Grantor, but#not againſt his Heir, u 
I 
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te be ſpecially named in the Grant. A 
Grant of Annuity by two gives but one Ac- 
jon againſt both, unleſs there be the Words, 
„gam nos & utrumque noſtrum, in the 
Grant, which gives an Action againſt either 
if them, but one Satisfaction only. 

The Grantce of a Rent-Charge has his E- 
edlen to bring a Writ of Annuity againſt the 
antor, or to diſtrain for the Arrears of the 
dent. For where-ever a Man has two Re- 
zedies for the ſame Thing, he may chuſe ei- 
er of them. And if the Ten't of the Land 
x a Stranger grant a Rent out of the Land, 
\o' this be prima Facie the Grant of the 
zz, and the Confirmation of the other, yer 
e Grantee may either Aiſtrein for the 
n, o7 have a Writ of Annuity againſt 
uh. But if the Grantee of a Rent-Charge 
ing a Writ of Annuity and count thereon, 
e can afterwards bring a Writ of Annuity 
ly; ſo if he diſtrein 33 Rent, and a- 
w for it in a Court of Record, or bring an 
iſe for it, and make a Flaint thereon, his 
ection his determined, and he can after- 
ads take it only as a Rent; for Electio 
wel facta non patitur regreſſum. If a 
lent Charge be granted to A. and Y. and 
eit Heirs, B. diſtrains, and avows for him- 
and makes Conuſance for 4. and dies, 
s binds H. ſo that he can never after have 
Vrit of Annuity. But where a Man may 
we an Action of Account, or Debt, and 
ns an Action of Account, and is Non- 
therein after Appearance, he may have 


a, for both Actions charge the Perſon 
. 8 5 
L If 
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If the Wife of the Grantee of a Nent! 
Fee bring a Writ of Dower againi} h 
Heir, he cannot plead in Bar of her Doues 
that he claims it as an Annuity, for he can 
determine his Election by Claim, but 5 
ſuing a Writ of Annuity, neither can he ban 
it as an Annuity for the 2 Parts, and a Ren 
for the the 34. 2 

As to Elections, theſe Things are to | 
obſerved, 

1. Whete no Intereſt paſſes to a Grants 
before Election made by him, (as where 
grant to a Man one of my Horſes in m 
Stable,) the Election muſt be made in th 
Life of the Parties, or the Grant become 
void by his Death. | 

2. But where an Intereſt paſſes, as wht 
one Thing is granted, and the Grantee h 
Election to take it one Way or another, 
by Way of Uſe executed by the Statilte « 
Conveyance at Common Law,) there the Fle 
tion may be made by the Heir or Execute 

3. Whete an Election is given to ſever 
Perſons, Election firſt made by any of t 
Parties ſhell ſtand. a 

4. Whero an Election is given of t 
ſeveral Things, he that is to do the f 
Act ſhall have the Election; as if one g 
an Annuity or a Robe yearly, or make“ 
Leaſe reſervirg a Rent of 205. of a RoW”: 
vearly, c. the Grantor or Leſſee, beca ß 
they are to be the firſt Agents, by Paymq “ 
of the one, or Delivery of the other, e 
chuſe to pay either of them; but if 1 28M ©! 
you one of my Horſes in my Stable, or 
Loads of Wood to be taken in ſuch a Plat 

| ) 


Of Rents. 


Nl may chuſe which you like beſt, for in 
iis Caſe I am not to be the firſt Agent by 
eivery of them, tut you, by taking of 


* 
„ He that has ſuch Election may often 
fe it by his own Default; as if A. grant 
. 20 5. or a Robe, to be paid once at 
þ 2 Fealt, and fail of Payment at the 
ww, B. may bring his Action for either; fo 
le infeoff Y. of two Actes, to hold the 
r ſor Life, the other in Fee, and Y. before 
has made Election to have a Fee in one 
them, make a Feoffment of both, the 
ifor may re- enter into either of them for 
Forfeiture, But if one grant an Annui— 
a Robe, payable at the Feaſt of Ea- 
„ for I. L. T. of in Fee, and fail of 
ment, the Grantee ſhall not have his E- 
„en of either of them, but mult bring 
lit of Annuity in the Disjunctise, for 
ie ſhould bring it for one of them, with- 
mentioning the other, the Grantor would 
ls farticular Caſè loſe his Election for 
ter, becauſe after Judgment once had 
1Vrit of Annuity, the Grantee can't have 
mnt of Annuity afterwards, but only a 


ori J 2 Leffor reſerve yearly a Rent, 72+. 
e Pair if Spurs, and the Lefſee fail f“ L c.. 


eur er the Day, the Lefſor may diſtrain 
wer of them, for in this Caſe the Leſſee 
't Lieftion only pro hac Vice. 


me 
meer Goods are diſtrain'd, the Owner 
| off iter replevy them by Writ, which 
or Common Law, or by Plaint, which 
Plad L 2 Was 
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facias on the faid Judgment; wer it t Ro. A. 
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Fitz. Replc- 


viu, 43. 


(which are required by Common Law, an 


have an abſolute Property in the Goo 
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was given by Maribridge, 21. and tho! one 
grant a Rent with a Clauſe of Diſtreſs, an 
grant farther that the Diſtreſſes taken ſha 
be Irrepleviſable, yer may they be replevied 
for ſuch a Reſtraint is againſt the Nature o 
a Diſtreſs, and no private Man can alter th 
common Courſe of Law. 

To replevy Goods is to deliver them t 
the Owner upon Pledges to proſecute 


alſo Pledges to make a Return of the Thing 
diſtrained, if Judgment ſhall be againſt hi 
that brings the Replevin, which are require 
by W. 2. 2. l 
The Sheriff may take a Plaint by Forg 
of the ſaid Act out of the County-Cou 
and make Replevin preſently, for it wou 
be inconvenient to ſtay till the Coun 
Day- 

He that brings a Replevin muſt eith 


diſtrain'd, or at leaſt a ſpecial Property, 
in Goods taken to manure the Land, 2 
ſuch like: And if the Beaſts of ſeveral M 
be taken, they can't join in a Replevin. 
the Villein's Goods be diſtrain'd, the Lt 
may replevy them; but if they be tak 
by a Treſpaſſer, claiming a Property 
them, he can't replevy them, becauſe 
Villein had but a Right, 

If the Defendant upon Plaint made c 
Property, the Sheriff can't proceed, but 
Plaintiff muſt ſue a Writ of Proprietat 1 
Banda, (becauſe Property can't be tried 
by Writ,) and if it be found thereupon 
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ke Plaintiff, the Sheriff muſt deliver the 
Niltreſs to him; but if it be found for the 
Nefendant, the Sheriff can do nothing. But 
this being but an Inqueſt of Office, the 
paintiff may afterwards replevy by Writ ; 
ind if the Sheriff return the Claim of Pro- 
eny, it ſhall be put in Iſſue, and deter- 
mined in the Common Pleas, 

Xone can claim Property in a Replevin 
his Bailiff, or Servant, becauſe he Would 

+ fined for his Contempt, if it be found 

winlt him, which can't be done in this 

if, becauſe memo pumitur pro alieno de- 

. But this muſt be underſtood ⁊chere 

Llevin is by Plaint in the Country, in 

ich Caſe a falſe Claim of Property is fine- 

le, in reſhett of the Delay, but one may claim 

Property in a Court Record by a Bailiff 

If the Tent's Cattle be diſtrain'd, and the 1 Lev. 90. 
eſne who is bound to acquit him, put in 

Cattle in lieu of the Ten'ts, he ſhall bring 
8 for them, tho' they were not di- tf 
ind, | | 

lf one grant a Rent-Charge with a Pro- 
„ that neither the faid Grant, nor any | 
ing therein contained, ſhall charge his hs | 
lon with a Writ of Annuity, by ſuch 
M1 the Land only is charged. And tho 
ere be two Negatives in ſuch Proviſo, yet | 
ky ſhall not make an Affirmative againit | 
e manifeſt Intent of the Party. But a 

'wſo that would take away the whole 

xt of the Grant, as if one grant a Rent 

af Land in which he has nothing, pro- 

that. it ſhall not charge his Perſon, is 

E 3 void. 


the expreſs Words of the Grant; as where 
one grantsa Rent-Charge out of Land, pr, 
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his Servant, he may do by himſelf, or 
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void. So is a Proviſo that is repugnant © 


vided that it ſhall not charge the Land; and 
where a Proviſo is good at firlt, and after 
wards it happens that the Grantee, or hi 
Executors, can have no other Remedy hy 
that which was reſtrain'd, they ſhall ha 
It notwithſtanding ſuch Reſtraint ; as if, 
grant a Rent to B. for L. with a Prov 
that it ſhall not charge his Perſon, yet 2. 
Exccutors ſhall have an Action of Bebe 6 
the Arrears of Rent during P.'s Life. 
If A. grant to H. that * B. be not year 
paid ſo much at Chriſtmas, that then | 
may diſtrain for it in the Manor of C. or 
he bind his Manor of C. and all his Goo 
in it to the Payment of a yearly Rent to! 
by ſuch Grants B. has 3 good Rent Cher 
and may diſtrain for it, notwithſtandipg the 
Words are added, ad diſtringendum fer . 
lipum Domini Regis, for the Diftreſs 1 f 
the Benefit of the Grantee, and if the 
Bailiff diſtrain, he does it as Servant tot 
Grantee, and what the Grantee may do 


other; but F. cap't have a Writ of Annul 
by Force of ſuch Grants, becauſe A. d 
not grant to him any Annuity, but only! 
be may diſtrain, Ec. | 
Notwithſtayding ſuch Grant of a Diſtr 
for Rent in the Manor of C. ſhall amo 
to a Grant of a Rent out of C. beca 
otherwiſe the Grantee could not have 
Aſſiſe; yet if one grant a Rent out ot 


* . — 4 * * * 55 
and a Diſtre!s for it in C. the Rent * 
: 14 
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«ves out of D. and C. is only charged with 
the Diſtrels, for theſe Reaſons ; 

1. Quoties in verbis uuila eft ambiguitas, 
ili aua expeſitio contra verba expreſſa fi- 


wha t. é | | 

. If the Rent iſſued out of C. the bring- 
np of a Writ: of Annuity would not dif- 
charge it, for {ugh Writ would lie upon 
ne cxpraſs Grant out of D. without any 
ſependance on the Grant of the Diſtreſs 
| 55. then the Grantor would be twice 
Mer eas 41 1. __ ' 
% is allowed that it would only iſſue 
wt of D. if D. and C. were in different 
ties, and the Reaſon is the ſame where 
ey lie in one. ] | 
+ If D. be evicted by an elder Title, or 
the Grantee purchaſe Part of D. the Rent 
exp}, but it ſhall not be extin by bis 
whaſe of Parcel of C it would be, if 
ſued out of it. 5 
ee intire Rent cannot be partly à Rent- 
urge, and partly a Rent- Seck; therefore, 
Rent be granted out of three Acres, 
th 2 Clauſe of Diſtreſs for the whole in 
of them only, this is a Rent-Seck for 
e whole, So if Rent be granted in Fee 
two, with a Clauſe of Diſtreſs to one of 
m only ; for it can't be a Rent-Charge 
o one, and a Renr-Seck as to the other z. 
the Diſtreſs is an Appurtenant to the 
at; and if he to whom it is granted die, 
hall go to the Survivor, 'anfl if both of 
n grant a Rent over, the Grantee ſhall, 
min. If a Rent be granted to 4. in Fee 
1 Diſtreſs for Life, this. is a Reot- 
L 4 Charge 
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Charge during his Life, and a Rent-Seck 
after; but if the Diſtreſs be granted but for 
Years, it is not a Rent Charge at all, becauſe 
the Freehold is always Seck. If a Rent be 
granted for Life out of a Term for Years, 
and a Freehold, with a Clauſe of Diſtteſs in 
the whole, the whole ſhall iſſue out of the 
Freehold, and the Term is only charg'd with 
a Diſtreſs; but if it had been granted out of 
the Term alone, it ſhould have iſſued out of 
the Term, and the Lands had been charg' 
during the Term, if the Grantee had lived 
ſo long. 5 21. 

A Grant of 205. de qualibet Acra terre, 
charges each Acre, ſo that if there be 20 
Acres it amounts to 20 /. WIN en 

A. bargains and ſells to F. and before [n- 
rolment both of them grant a Rent Charge 
to C. it is now A. s Grant, and B.'s Conhr- 
mation, after Inrolment it is B.'s Grant, and 
A's Confirmation. 3) 2 

If the Lord purchaſe the Fee of Part of 
the Tenancy, or if a Leſſee ſurrender or for- 


feit Part of his Land to the Leſſor, the 


Rent, by which the Ten't holds, ſhall be ap 
portioned according to the Value of the Land 
remaining in his Hands, and extinguiſkd 
for the reſt; and if Leſſor grant over Part 
of the Rev'n, his Grantee ſhall have Part 
of the Rent. WA -K 3:3 
If Leſſor diſſeiſe his Leſſee of Part of the 
Land, the Rent ſhail be ſuſpended in the 
whole; but if he comes to Part of the Land 
by Act of Law, the Rent ſhall be appor 


tion'd for Part, and ſuſpended for the reſt : 


It may likewitc be ſuſpended in Part by I 
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la of a third Perſon; as if there be two 
or Wl baceners of a Seigniory, and one diſſeiſe 
ſe be Ten't, the Rent ſhall be ſuſpended for 
de ber Moiety only; but it is (aid, that if the 
rs, ent make a Gift in T. or a Leaſe to the 
in lord of Part, the Seigniory ſhall be ſuſpend- 


ae e for the whole. $24 (a) 2, (a) 2 Lev. 
th [f the Grantee of a Rent-Charge in Fee +, ++ 


of WE :urchaſe Parcel of the Land in Fee, the 
of WE vole Rent is extinct, becauſe it is intire;. 
4d againſt common Right, and iſſuing out 
ed t every Pert of the Land, and wholly de- 

ends i pon the Deed, which creates it with- 
te, li Tenure, againſt the natural'Conrſe of 
20 Ne Lab, aud therefore muſt be ſtrictiy pur- 

fied; but if the Grantor grant that he may” 
In drain for the ſame Rent in the Reſidue of 
ge me Land, this amounts to a new Grant. A. 
fr. Merants to B. a Rent for L. and by the ſame 
nd bed grants that Y. and his Heits ſhall di- 
ia for the ſame Rent, this amounts to a 
oe Grant of a Rent in Fee: 


or But the Grantee" of a Rent, or Annuity. 
the We! 20 5. yearly, may releaſe 105. or more, 
ap” Wer leſs, and diftrain for the Reſidue, or he 
and miy grant over 10 5. Parcel thereof, and 


dereby the Annuity, or Rent is divided ;. 
but Part of the Land cannot be diſcharg'd: 


Part Without diſcharging the Reſidue. * 
Vaen one extinguiſhes a Remt-Charge, . 
* wich he has by the expreſs Words of the 


Tant,) by purchaſing Part of: the Land, 
Mich is his own Act, he cannot afterwards 
ive a Wrir of Annuity, which is given 

mpiication only: But where a-Rent deter- 
E mines 


1 Ven. 275; 
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mines by the Ack of Cod, as where Ten; 
pur aurre-Vie grants a Rept for 21 Year 
and Ceftuique Vie dies during the Years, v 
where it is defeated by the Eviction of thy 
Land charg'd by an elder Title, the Grande 
ſhall have a Writ of Annuity. , 

Co. L. 149. A Rent Charge may be ſuſpended ir. Par 

b. 150. 4. gr extinct in Part by Act of Law; as if Py 

of the Land charg'd defcend to the Grantee 
or be recovered by him as Heis to his Ance 
tor, who had aliened the fame within Age 
or While he was Nen Compes ; or if tb 
Rent deſcerd to the Ten't ef Part of t 
Land. So if a Man grant a Rent-Charge | 
Fee out of his Land to one of his Paug 
ters, and die ſeis'd of the Land, and a Moi 
ty thereof deſcend to the Grantee, the fai 
Moiety is diſcharg'd of the Rent, both! 
her Hands, and in the Hands of her Feofi:WW':: 
and the ether Moieiy in the Hands of bal 
Siſter, is charg'd with a Moiety of the Reg 
The Husband makes a Feoffment, and 
Feofftee grants a Rent out of the Land 
the Wife, the Husband dies, the Wife 
Cuſtum recovers a Moiety for her Done 
jhe ſhall have but a Moiety of the Re 
for tho' by Relation her Dower be abe 
the Rent, yet ſuch Fictions of Law are 
ways equitable. But in; all theſe Cal 
where the Rent Charge is apportioned, | 
Writ of Annuity fails, for that mult Ne 
grounded on the Deed on which it wal"! 
granted, and the Perſonalty is indivibi 
according to the Rule, 


An 
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And for the ſame Reaſan, if the Fee of Part 
Land extended on an Execution deſcend 
the Conuſee, all the Execution is avoided, 
x the Duty being Perſonal can't be divided. 
if Grantee of a Rent Charge grant the 
ie to the Ter- tenant, and à Stranger, it 
all be extin& for a Moiety. ; 
If a Man ſeiſed of two Acres, of the one 
T. and of the other in Fee, grant a Rent 
t of both, and die, and the Acre in T. de- 
rds to the Iſſue, the whole Ront- Charge 
ll ifue out of the other Acre. So if one 
ta Rent out of two Acres, and after- 


Stranger, or the Grantee: himſelf, by a 
tle Paramount, as for a Condition broken, 
„the whole ſhall Sue out of the other 
ee, for the Acre which is evifted is ab- 
utely drſch arg d from the Reut, and the 
ntor, ſhall not, to avoid: His own Grant 


e Weakneſs of his on Eſtate. - 


Rei but if a Man feiſed of one Acre in T. 
abe of another in Fee, make à Leaſe of 
re n reſerviag Nent and lie, and the 
Cie of the Acre in- T. be aroided by the 
3, We che Rent ſhall be apportioned: 80 
it Nea Man makes a Leaſh of. two Acres, 


ming Rent, on Condition that the 

ee ſhall have Fee in one of them on- 

ro ſuch an Act, if the Leſſee perform 
Condtit jon, che Rent ſhallbe* - 

ic, becaute it is incident to the Rev'n,. 

yet. 


Aura nec debitum "Fudex non ſoparat 


us one of them be: evifted, either by 


he whole, or in Part, take Advantage of 


148. b. 


— — — — 
| = = 


149 


mall not be extinct, for the' the Leſſo 


his Charges during the Term, and ther 


Defence of the Realm, or Advancement 
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yet by Relation, the Leſſee has the Fee- 
wane 25 Q 

If a Leſſee L. grant a Rent to his Leſſo 
out of an Acre leafed to him by the Leſſor 
and out of another Acre which he has i 
Fee; and after the Leſſor enter for a Fo 
feiture into the Acre leas'd by him, or te 
cover it in an Action of Waſte; the Ren 


claim Part of the Land charg'd under th 
Leflee, yet ſince it is given him by Ly 
for the wrongful Act of the Leffee, t 
Leſſee fhall not take Advantage of it to ei 
tinguiſh the whole Rent iz nor ſhall 
wholly iſſue out of the Land in Fee, | 
cauſe the Leffor claims the other Acre u 
der the State of the Leſſee, and ſubject 


fore. it ſhall be apportioned. : / | 
; Intire Services ſhall be multiplied by 
Stranger's Purchaſe of Part of the Land he 
den by them, but they ſhall be extinguiſh 
by-the Lord's Purchaſe of Part of the La 
unleſs they be pro bono Publico, as fort 


Juſtice, er conſiſt in Works of Charity, 
Piety ; for ſuch, Services ſhall remain alt 
the Lord has purchaſed Part of the La 
Three | Jointenants hold by à Horſe, : 
Lord recovers in Ceſſauit againſt two 
them, the. whole Service is extindt. 
Notwithſtanding a Common ſas Nom 
ean't be apportion'd, becauſe it is und 
tain, yet if Part of the Land charged the 
with deſcend: to the Commoner, the 0 
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mon till remains, but the Ter-ten't ſhall 
ot be prejudiced thereby. 

If Lord by Kt. Service had purchas'd 
Put of the Land ſo holden, the Homage 
1nd Fealty remain'd, albeit they were in- 
ire, becauſe they coſt. the Ten't nothing. 
But the Eſcuage ſhould have been appor- 
ian d according to the Value of the Land. 
the Ten't had alſo holden, by an Heriot, 
be Heriot ſhould have been extinct, be- 
guſe it is intire and valuable; by which 
x appears, that jntire Services, which are 
jiluable, ſhall be extingudſh'd by the Lord's 


* 
1 luchaſe of Part of the Land, whether they 
annual or not. But if a Heriot be due 
- os the Lord by , Cuſtom, en the Death of 
age Tent, it ſhall not be extinct by the 


Lord's Purchaſe of Part, for the Ten't of Part 
til a Teu't. 


- 
* 


by Rent Service may become a Rent- 
eck by the Grant of him that has it ſe- 
uin ering the Fealty from it. Therefore, if 
Lan ere be Lord and Ten't by Fealty and 
or ien, and the Lord grant over the Rent in 
ent Ne, or T. faving the Fealty, the Rent 


ales as a Rent-Seck, ſor the Land is (till 
aden of the Lord becauſe of the Fealty, 
bich always makes a Tenure, and it can- 
it be immediately holden of two Lords at 
two Ie fame Time; and notwithſtanding, in 
ch Caſe, the Lord grant farther that the 
untee ſhall diſtrain, yet the Rent fhall 
$ as a Rent-Seck, for the Lord had no 
a theWver to make ſuch. Grant, But if ſuch a 
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Rent-Service. If dne make a Gift in . 
reſerving Rent, and then grant oper the 
Services, the PFealty, as inſeparably jnci 
dent to the Rev'n, remains in him, but thi 
Rent ſhall paſs, and yet it ſha)! be but 
Rent 8eck in the Hands of tho Grants 
If two Coparceners' of the Seipniory' mak 
baden eh the Fealty be allows td t 
one, and the Rent to the other; it become 
a Rent-Seck. If there be Dord and Tes 
by Fealty, and Suit of Court, and t 
Lord grant over the Fealty, the Suit © 
Court is gone; for it can't“ be due to thi 
Grantor, - becauſe ke ceaſes to be Lose 
nor to the-Grantee;"becaaſe he can Keen 
no Court. If a Rent Service, which is be 
of a Manor, become a Kent-Seck, by th 
Lord's Releaſe of the: Fealty to the Fer 
or by the Lord Paramount's Purcha 
of any of the 'Tenancies; it continues Par 
of the 'Manotz but the! Natdre of it is | 
far chang'd, that, inen Aſſiſe for it, all th 
Ter-ter'ts muſt be nan d, as chey mult | 
in Aſſiſes for other Rente. Seck, or Ren 


Charge. i 1 
The Lord of whom Land was holden aul 
Homage, Fealty, and Rent, could not era 


his Grant ſever the Homage from the Fea 
ty, while the Homage continued, but | 
might have releaſed the Homage ſaving t 
Fealty. If he had granted over che Req; 
or ſuffer d a Recovey thereof by Conse, /, 
rhe Homage ſhould not have paſſed with 
but 2 Recovery. of the Rent by an ele 
Title had inclufively recover/d the Homy 
becauſe no Præcite did lie for the Home 
x | J 
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ud Ten't by Fealty and Rent, and the 
en't grant over the Rent, the Fealty ſhall 
us as incident to it, unleſs it be expreſly 
acepred. 

Before 12 Ca. 2,24. Homage and Eſcuaga 
ld neceſſarily make a Tenure, as Fealty ſtill 
bes at this Day, and the Lord had an in- 
trarable Right to diſtrain for them. 


J reſerving Rent, and grant the Rent, 
hing the Rev'n, it becomes Seck, yet 4s 


hit if the Rev'n be granted for Life, the 
Rent paſſes as a Rent-Service, for the Ser-: 
c:s pats by the Grant of the Rev'n, withy 
# ſaying Cue pertinentits, but the Rev'n 
es not by the Grant of the Services, for 
keefſerinm ſequitur, non aucit ſuunm Priuci: 
te = 

lt there be Lord, Meſne and Ten't, and 
e Lord purchaſe the Tenancy, the  Mefſ- 
uty is extinct, for the Lord. ſtill holds of 
e Lord next above him, and if he ſhould 
) hold of him that was Meſne, then he 
ould hold the ſame Land immediately-of 
ral Lords, which is againſt the Rules 
Law. Nor is it againſt Reaſon that this 
ud extinguiſy the Meſualty,. for it is 129: 
re to the Meſnre's Prejudice, than tha 
# Creation of the Meſualty was to the 
ws, And if the Ten't make a' Gift 


- I. Rem'r to K. he extinguiſhes all 
el Meſnalties, fer the Fee-ſtmple in K. can 
1 iden off ud one, and the Fee-ſimple of 


Mſualties, being extinct, there can't 
be 


kt only for the Rent. Yet if there be Lord 


If one make a Gift in T. or a Leaſe L. or 


weit could not paſs without Attornment; 


152. 
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be a particular Eſtate thereof, for the tar. 
ticular Eſtate and the Rem'r, being as one 
Eſtate in Law, the Rem'r can't be tif: 
charged of the Meſnalry, and the particular 


9 Rep. 134. N fate remain charg d. And it is ſaid that 


(a) Contra Ten't to hold of him in (a) Frankalmoine, 
* L. 305. 


F53 


_ wards behind, he ought to go by himlelt 


the Lord may likewiſe extinguiſh a Me: 
nalty, by confirming the Ettate of the 


or by releaſing to him all his Right. When 
the Meſnalty is extin& in the Manner afore- 
ſaid, he that was Meſne ſhall: diſtrain of 
commen- Right, for ſo much as the Rent 
paid to him by the Ten't excceded that 
paid by him to the Lord, which remaining 
Rent is called a Rent-Seck by Surpluſige, 
And the Conuſee of a Statute, that has 
Rent reſerv'd on a Leaſe extended and de- 
hver'd to him, ſhall diſtram for it, becauſ 
he comes to it by Courſe of Law. 

If he that has a Rent Seck be once ſcisd 
of any Part thereof, and the Rent be after. 


er fume other to the Land, either on th 
Day of Payment, or after, and demand the 
Rent at the Houſe, or on any Part of the 
Land, and if the Ten't deny it, this is 4 
Dils'in of the Rent, or if he be not read 
to pay, or be abſent, this is a Denial i 
Eaw, and a Diſsin,, for which an Affi 
lies; but the Grantee muſt make à I) 
mand of the Rent, whether the Ten't be 
preſent or abſent, for he can't be difſeis« 
thereof unleſs he demand it. Aid if t 
Fen't be ready onthe Eand. to pay it o 
Day, aud there be none on the ray {0 

aire 
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L well before other Juſtices as thoſe, 6 
Videz Inlt. ©, if this be ſo, to what Purfoſe we 


41. 


ties to the firf} Recovery, where dem is 


_ diffgis'd by ons of rhem, he may bave 4 
fendans not guilty of the former Vin 


the: Wife for Conformity, ſo that in Ele 
Re diſs'in make a Feoffment, the Dik* 


recover againſt one, and afterwards. be l 
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26. mage, which provides for theſe Caſes, ; 
Heims to ſirppoſe that they were not quithin i 
Purgjew of 20H, 32. 

„ The firſt Recovery muſt be in Ade of 
Novel Diſs in, but if it were by a Writ of 
Right Clole, or Aſſiſe ef freſh Force, g 
Re: diſs in Res., I 555.7 8 egg 

_ Every Writ of Re · diſ in muſt be betye 
the ſame Diſs ee and Diſs'or that were 5. 


ken for now alias; there fars if à Diſſ e x 
coyer in an Aſſiſe aga int twp, and after 


diſe p age inſt him, for hers is 40 nem 


Se where Parceners or Jointenants are «i 
ſeis d. and recover, and make Partition; u 
then are re- diſſeis d, they ſhall haxe ſew 
Re · diſe ins, for here is no new Plaimif, x 
wrong by the firſt Diſe in. If 4 5 
Gole recover in an AHiſe, and take Hub 
and they are re · diſſeis d, they ſhall her 
Re- diſs in, for the Husbar d onſy Joins v 


the Diſs'ee is the fame, If one guilty 0 i... 


ſhall have a Re-diſs'in againſt him and t 
Feoffee ; for the Right of bringing this 4 
tion veſted in the Diſs ee ſhajl not be « 
feated by the Feoffment, But if @ Dibs 


diſſeis'd by him and: another, or if he Ko 
ver againſt a Femme Sole, and then; be red 


ſeis'd by her and another whom ſhe at 
wall 


Of Rents. 


dards marries, he can't have a Re diſs'in, 
or here another muſt be join'd in it, who 
£5 not guilty of the firſt Diſs'in. In an 
Ane againſt 4. and B. A. is found Diſs'or 
ad B, Ten't, the Plaintiff recovers, and af. 
wards is diſſeis'd by BY. he ſhall not have g 
e-difi'in againſt him, bec auſe he diſſeis d 
im but once. | 5 
The Words of the Statute are, 4e eonem 


cnt, Cc. yet if one be re diſſeis'd of 
pu nel of that which was formerly recover'd ; 
5: if one recover a Rent- Service, which at- 
: becomes a Rent-Seck by Surpluſage, and 
en be re-difleis'd 9 ; or if Ten't ig 


, recover in Aſſiſe, and then become Ten't 
T. Apres, &c, and be reſeis d; or if one 
cover Land to which Common is appurte- 
ant, and then be re diſſeis'd of the Com- 
jon; in all theſe Caſes he may have a Writ 
Re-diſs'n. | | 45 
Aſliſe is ſometimes taken for a Jury, ſome- 
es for the whole Writ of Aſſiſe, ſometimes 
tan Ordinance to put Fhings inte a certain 
vie. | 
Al-eit the Words of the Writ of Aſſiſe be 
d vicecemes faceret duodecim videre To» 
metum, Ec. yet by ancient Courſe he 
ut return twenty-four, 
Every Juror ought to be Liber & Legalis 
the NeighEourhood, fufficient in Under- 
nding and Eſtate, and indifferent as he 
nds unſworn. 
Lither Party may have his Challenge 
der to the Array of the whole Jury, 
eme Default ip the Officer that re- 
turn'd 


155 


Co, L. 157. 
© 57 


Franchiſe is put to his Action againſt hi 
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turn'd it, or to the Polls, 7. e. to the particy 
lar Jurors. | 

A Challenge is either Principal, or to th 
Favour; a principal Challenge is grounde, 
on ſuch a manifeſt Preſumption of Partial 
that if it be found true, it unqueſtionab 
ſets aſide the Array, or the Juror, by 
Challenge to the Favour leaves it to the Dif 
eretion of the Triers. There are many pri 
cipal Cauſes of Challenge to the Array ; a 
the Officer return any age at the Pari 
Denomination, or that he may be more ft 
vourable to one Party than the other, or 
the Array be return'd by a Bailiff of a Fr 
chife, and the Sheriff return it as of himſel 
in which Caſe the Party ſhould loſe his Chal 
lenges, for a Default in the Bailiff, becm 
the Return on Record is in the Sheri 
Name; but if the Sheriff return one with 
a Liberty, this is good, and the Lord of tt 


It is alſo a good Cauſe of a principal Ch 
lenge if no Knight be 3 in an Attain 
or when a Lord of Parliament is Party, eithe 
ſole, or join'd with others; but it is ſuffcie 
if a Knight be return'd, whether he apfet 
or not. The K. may take a principal C 
lenge, or to the Favour, and it ſhall be tr 
according to the uſual Courſe, and when! 
is a Party; or in Caſe of Life, the Subj: 
may take a principal Challenge, but not 
the Favour. If the Array be challengd « 
both Sides, or return'd by one that has no 
berty, or if a Bailiff return a Juror that ; e 


within his Liberty, the Array ſhall- be qual Wer: 
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if the Sheriff be liable to the Diſtreſs of 

-her of the Parties mediately or immediate- 

or if he be his Servant, or Officer in Fee, 

of Robes, or his (a) Counſellor, or Attor- (a) But by 

zy, or have Part of the Land depending on {inch of 

de fame Title, or if he has been Godfather 5 7" 

2 Child of either of the Parties, or either -t are 

{them to his, or if either of 'em have an Cine 

Action of Debt againſt him, or if an Action — 

Pattery or ſuch- like, which implies Dit- 

eaſure, are depending between them; 

lheſe are principal Challenges to the Ar- 

% and ſuch Exceptions againſt a Juror 

re principal Challenges of the Polls. But 

{ either of the Parties be ſubjeR to the 

iltreſs of the Sheriff, Ec. or if the Sheriff, 

c. have an Action of Debt againſt either of 

e Parties, theſe are Cauſes of Challenge to 

e Favour only, for the Sheriff, &c, there- 

i not under the Party's Influence, but 

le Party under his. 

Conſanguinity, how remote foever, be- 

ween the Sheriff, or Juror, and either of 

ie Parties, or Affinity by Marriage of either 

irty himſelf with the Couſin of the Sheriff, 

the Juror, or è converſo, are Cauſes of 

incipal Challenge to the Array or to the 

ols: But if the Marriage be between the 

mof the one and Daughter of the other, 

's a Cauſe of Challenge to the Favour only. 

le that challenges e Array, or a Juror for 

uſenage, muſt ſhew how the Party is Cou- 

n, but it it be found that he is Couſin, it is 

cient, whether it be found in the Manner Co l. 

edged or not. Note, That a Baſtard can 257. ® 

re no Kindred, | 
Two 


238 Of Rents. 

Two Strangers made up a Panel fairls 

and the Sheriff return'd it, the Arfay us 

Firz Chall. challeng'd for this Cauſe, and the Challenge 

2 was over-rubd. 

Co. I. 137, If the Defendant may have 4 princips 

Ga 2. Challenge to the Array, the Plaintiff ma 

997" alledge it, and pray Procefs to the Coroners 

and if he alledge a: good Caufe againſt any 

of them alſo, he may pray Ptoceſs 20 the 

reſt ; if againſt all of them, the Court ſha 

appoint certain Eliſors, againſt whoſe Re 

turn no Challenge can be had; but thi 

Plaintiff can't have ſuch Proceſs to the Cc 

roners, Sc. unleſs the Defendant will cen 

feſs ſych Cauſe alledged by the Plaintiff t 

be true; and if he will not confe!s it, the 

Proceſs ſhall go to the Sheriff, ard the Nefe, 

dant ſhall not challenge the Array for th! 

Cauſe. But the Defendant can't allede 

ſuch Matter, and pray Proceſs to the Coro 

ners. For it ſhall not be intended that i! 

Plaintiff, to delay himſelf, ill challenge t 

Array withour ſome actual Partiali'y. As 

when the Array is quaſh'd, Proceſs ſhall b 

Co. L. 158. awarded to the Coroners, c. ut ſir! 

a. Note; When Proceſs is once awarded to t! 

Coroners, c. for the Sheriff's actual Par 

tiality, the Entry is, Vicecomes ſe non mtr 

mittat, and in ſuch Caſe, Proceſs ſhall no 

afterwards be awarded to any new Shetiff 

but where it was awarded to the Coroners 

for that the Sheriff is Ten't, Ec. it may be 
awarded to a new Sheriff, 

Challenges to the Polls are four fed 
1. Peremptory. 2. Principal. 3. To the F. 
vour. 4. For not being of the Hundred. ; Ot 

I by 
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„ A Peremptory Challenge is when a 

ty challenges. a Juror without ſhewing 

; Cauſe; at Law, one indifted or ap- 

eld of Treaſon or Felony; or alledging 

ner to avoid an Outlawry thereon, 

lebt, in fa vorem Vitæ, have challenged Co. L. 1<7, 
remptorily 35. But now in Cale of Petit ts * 
ſon, Murder or Felony, he can chal- ; 

ge but 20. After one has taken his pe- 

pptory Challenges, he may challenge, for 

we, as many more as he will; and if he 

ve challeng'd one for Caufe, and that be 

ind againft him, he may after challenge C). L. 1:8. 
in peremptorily, 

ln Appeal = divers, if the Venire be 

r, a Juror challenged peremptorily againſt 

„ ſhall be drawn againſt all; but if the 


fei 

bag be feveral, he may be drawn againit 
end remain as to the others. 

rot Law might challenge pere mptorily 
th 


miny as he would, but ar this Day by 

Ed. 1. he muſt ſhew Cauſe ; hut he is not 1 Vent 309, 

nd to ſhew it beſere the Panel is gone 310. 

gb, as 4 Subject mrſt. 

a Peer can't challenge any of his Peers. 

1 Challenges of the Poll are 

fold. 

lhe Firſt is in reſpe& of the Dignity of a 

u, as if a Peer of the Realm be return'd 

t Jury, he may either be challenged, or 

ienge himſelf. 

de Second is in reſpect of ſome Deſect 

de Juror, either in his Birth, as if he be 

alien; or in his Condition, às if he be 

lein; or in his Age, as if he be a Mi- 

or in his Eſtate, as if he have no Free- 
hold 


Re 


(a) 1 Ven. Towns. (a) And this is not repeal d by ſul 


366. 
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Vide ſupra brought by a Corporation, and the ju 
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_* Sheriff to return thoſe that are of Kin 
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hold in the ſame County, out of anti 
Nemeſne, at the Time of his Appearance 
either in his own Right or another's, By 
by 23 H. 8. 13. Inhabitants in corpora: 
Towns, worth 40 l. in Goods, may try N 
lonies in Seſſions, and Gaol-Deliveries for ſu 


ſequent Statutes concerning. Furors. 4 & 
Gul. & Ma. 24. requires that all Trial 
the Courts at Weſtminſter, or before Fuſtic 
of Nifi Prius, Oyer and Terminer, or 61 
Delivery, or General Seſſious of the Peat 
muſt be by Furors, whereof each 15 aun 
101. per Annum of Freehold or Copyhold 
the ſame County, if the Trial be in Engl: 
and by Furors worth 61. per Annum if | 
Wales; and Tales Men muſt have 
per Annum 212 England, 3 1. per Annum 
Wales. | 

The Third is in Reſpect of the Aﬀeti 
or Partiality of the Juror; as if he be 
Kin to either Party, and if an Action! 


be of Kin to any Member thereof, it is: 
proven Challenge, and if a Juror be ch 

lenged for being of Kin to one Party, it 
no Counterplea that he is of Kin allo 
the other, for the Yenire commands 


neither. 

It is alſo a principal Cauſe of Challer 
that the Juror is a Witneſs named in! 
Deed, or hath formerly given a Verdid 
the ſame Cauſe, whether between the lit 
Parties, or others: But this is only a eur 


lenge to the Favour, if the Record be 
1 : anot 
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3. Challenges to the Favour are infinite 
as it the Juror be a Fellow Servant to th, 
Party himſelf, or Couſin, Sc. to him 
Ren, which is but to the Favour, becauſ 
he in Rev'n is not Party to the Recon 
but it would be a principal Challenge, 
he were Party by Voucher, Aid, or Re 
ceipt. | 
4. Challenges for the Hundred avoid 
the Array, by Common Law, if 4, and | 
(a) 358.8. (8) Statute, if 6, of the Hundred, whe 
6. 2 E. 6, the Cauſe of Action aroſe, did not remii 
_—_ on the Jury. But now by 4 & 5 Anne 16. 
Hundredors are required except in Proj 
Tions Criminal, and on penal Statutes, | 
canſe in other Caſes the Venire ſhall be 
Corpore Comitatũs. 
(a) Dyer He that (a) takes ſuch a Challenge, mu 
231. P. 3. ſhew in what Hundred the Vine lies, 1 
(6) Co. L. be (6) muſt take it before ſo many: 
258. a. ſworn as will ſerve for the Hundred, 1 
he that is challeng'd for the Hundred 
not be drawn abſolutely, but ſhall rem 
preter Hundredum. 
No Hundredors are required when ty-": 
Jury comes 4% Corpore Comiratits, ot de in 
1 Hundred, for that the Lord of t 
Hundred is Party. 
If a Perſon dwell in the Hundred, . 
ther he have any Freehold there or not, 
if be had a Freehold there when he was 
turn'd, and fell it before he appear, be i 
ow Hundredor ; but if he ſel} all his F 
old he may be challeng'd abſolutely. 
In an Attaint the Jurors are doubt 
and yet the ſame Number of Hun 


ſu 1 


ii 
1 
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ſafces; if diverſe Hundreds are in a Leet, 
ir if the Cauſe of Action aroſe in diverſe 
Hundreds, the Hundredors may come from 
any of them. 
One ſhall not have ſuch Challenge to the 
Polls as he might have had to the Array. 
And after one has taken a Challenge to the 
pls, he ſhall not after challenge the Ar- 
nay. | 
When the Inqueſt is awarded by Default, 
the Nefendant loſes his Challenges, but the 
laintiff does not. | 
Tho' a Man can't plead a double Plea, 
ſet he may have diverſe Challenges, but 
ne muſt take them all at once. After the 
Challenge of one Party is tried, and the Ju- 
i found indifferent, the other Party may 
challenge him. 
lt the Party challenge the Array, and it 
tz found againſt him, and the ſame Part 
challenge the Polls, he muſt ſhew Caule 
preſently, 1. e. before the Clerk has gone 
Haig rhe Panel; ſo muſt the Defendant in 
Appeals of Felony, and where K. is Party, 
nd ſo muſt he that challenges a Juror after 
be is ſworn, and ſuch Cauſe muſt ariſe afcer 
de is {worn, | | i 
The (a) Array of the Tales ſhall not tins wo 
nallenged by. the ſame Party till that of contra. 
de Principal be tried; but if the Plaintiff 
zalenge the Array of the Principal, the 
Vetendant may that of the Tales; and in 
- Caſe one of cach Panel ſhall try them 
th, 
if the (Y) Array of the principal panel (5) 14H. 7. 
£quaſh'd, the ſame Triers ſhall 2 8 
| M 2 the contia. 
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Finch of 
Law 412. 
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ſpall be tried by them that are ſrorn. If the 
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the Array of the Tales; but if they affim 
the — Panel, they ſhall try the A. 
ray of the Tales. 4. 

The Challenge of the Array ſhall be tried 
by two of thoſe impanelled, to be a; 
pointed by the Court, not more than two 
without Conſent ; but when the Court has 
nam'd two, they may, for ſome ſpecial 
Cauſe alledged hy either Party, name « 
thers. And if the Polls be challenged, Je 
fore any of the Furors are ſworn, the Court 
ſhall appoint two Triers, of thoſe that ar, 
impanelled, and if they try one, and he be 
ſworn, they three ſhall try another; and if 
he be found indifferent and ſworn, the 
two Triers ſhall ceaſe, and the two Juto 
ſworn ſhall try the reſt. And à Challenge 1 
the Polls taken after any Furors are firorn 


Plaintiff Challenge ten, and the Defendant 
one, and the 12th be ſworn, he ſhall be 
added to one of them challenged by the 
Plaintiff, and the other challenged by tht 
Defendant. ie 
Such Challenges as do not ſound in Re 
proach of the Juror, ſhall be examined « 


his Oath to inform the Triers. 


When the Plaintiff recovers per viſum 7i 
ratorum, there ought to be 6 of the Juto 
who have had the View, or have know *: 
the Land. | be 

Challenges have been allowed iz a ,. 
prietate Probanda, and in a Writ to inqui t 
of Waſte. | La 

A Layman having an Intereſt in Titbe 
Penſions, or other Ecclefiaſtical Dutics, +"! 


bind 


Of Rents. 


big deforc'd thereof, by any claiming the 
(me, may have an Aſſiſe, or other original 
[rs by 32 H. 8. 7. for they are made Lay- 
Inherizances in the Hands of Lay-men, und 
hal be Aſſets; Men ſhall be Ten'ts by Cur- 
ch, and a Woman endowed of them. The 
ie for em muſt be de Libero Tenemento, 
id a ſpecial Plaint made. But a Præciſ e 
ſill te quod reddat cmnes & omnimodas de- 
mis Majores minutas & mixtas infra D. 
0% edo creſcen' contingen' ac annuatim 
n, But before that Statute, Laymen 
ano Remedy for the Recovery thereof. 

Ard by the ſaid Statute and 2 & 3 Fg. 
iz. Lay-men, as well as ſpiritual, ſhall ſue 
ur the not ſetting out, with-holding or re- 
uing to pay Tithes and Offerings, and 
ber Spiritual Duties, in the Spiritual 
ourt and no ether; yet it is 4 common 
Practice to ſve for them by Engliſh Bill 7 
hancery er Exchequer ; for it is ſaid, that 
urts of Equity had always a qurisdiction in 


Re from aſſuming a new Furiſdiftion, and 
| oof! abe from other Courts a Furiſaittion 
a veſted iu them before. And the 2& 3 
.. enacts, That whoever ſhall ſubſtract 
dial Tithes, ſhall pay the treble. Value 


de recovered at Law, or the double Value 
be recovered in the Spiritual Court; and 
V it be not ſaid to whom it ſhall be paid, 
t the Owner of the Tithes, whether he 
Lay or Spiritual, ſhall have it; for when 
Natute gives a Forfeiture againſt him that 
aMeoll:72s another of his Duty or Intereſt, 
M 3 the 
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Caſes, and it ſeems that the ſaid Statutes vid. wa. 
'y defign'd to reſtrain the Common Law 485. 
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the Party wrong'd and not K. fhall have |. 
Both Lay and Spiritual Perſons may ſue in 
either Court, 

If there be Lord and Ten't, and the Lord 
grant the Rent, ſaving the Services, and 
the Ten't attorn; tho' this gives a Seifin in 
Law, as the Delivery of a Deed does when 
Rent is granted our of Land, yet if the 
Rent be denied the next Day of Payment, 
the Grantee has no Remedy, (in Law or 
Equity.) 2. If rhis be not to be unaderfiied 
of a Grant made without valuable Conſidera. 
on. But if the Ten't, when he attorns, give 
a Piece of Money or a Ring, or an Ox, ot 
any valuable Thing, in the Name of Seife 
of the Rent, this gives ſuch a Seifin as wil 
maintain an Aſſiſe the next Day of Pay 
ment, if the Rent be denied, tho' it be no 
Part of the Rent, nor ſhall be abated out of 
it. And a Man may have any other real 
Action for a Rent-Seck, after actual Seibn 
thereof once had, as well as for other 
Rents. | 

There be ſeven Cauſes of Diſs'in of Rent. 
Service. 

The firſt is Reſcous of a Diftreſs taken 
for the Rent behind. 

The ſecond is Reſiſting the Lord in tv 
king a Diſtreſs. 

Reſcous is Froperly a Setting at Lien 
againſt Law, a Diſtreſs taken, or Perſon at. 
reſted by Proceſs or Courſe of Law. Bur! 
the Lord diitrain for Rent when none “ 
due, the Ten't may lawfully make Reſco 
or Reſiſtance ; and ſo may a Stranger, it l 


© Fu Qy Se e . „ GS to 
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behind. And if the Ten't tender the Rent 
o the Lord, when he comes to dillrain, 
«nd yet the Lord will diſtrain, or if the 
Lord diltrain any Thing not diitrainable, as 
Bezlls of the Plough, when other ſufficient 
Diſtreſs may be taken, the Ten't may make 
Reſcous ; ſoa may he if the Lord diſtrain in 
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me (0) Highway, or out of his Fee. But (a) Marl. 75. 


f the Lord come to diſtrain, and have View 
of the Cattle, and the Ten't or any other to 
prevent the Lord drive them out of his Fee, 
and the Lord purſue, and diſtrain them, 
the Ten't can't reſcue them; for in ſuch 
(iſe in Judgment of Law they are taken 
within his Fee, and ſo ſhall the Writ of 
keſcous ſuppoſe. But if they go of them- 
res out of the Fee, or be driven off for 
other Cauſe, whether before or after the 


Lord's View; or if the Ten't drive them off 


purpoſely before the View, the Lord ean't 
diſtrain out of his Fee; ut note by 2 Anne, 
If any Leſſee ſhall ſrandulently convey his 
G frem the 8 to prevent the 
leffur's Diſtreſs, the Leſſar may within 5 
Days feiſe them, &c. as a Diſtreſs here-ever 
Jung. But if they be fold bona Fide, befere 
te Leſſor's Seifure, he can't diſtrain them. 

None can diſtrain fer Damage Feaſant 
els the Beaſt be Damage Feaſant at the 
lime ; therefore if one come to diſtrain for 
Pamage-Feaſant, and ſce the Beaſts on bis 
Lind, and the Owner of them drive them 
if purpoſely to avoid the Diſtreſs, and the 
len't diſtrain them, he may reſcue them. 


Kone not guilty be arreſted by the Sheriff 


o his own Authority for Felony, he may 
4 reſcue 
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reſcue himſelf; but if he had been taken by 
Force of a Cap1as for Felony, he could not, 

The Third is ſuing a Replevin /h 
Cauſe by Writ or Plaint, for tho” it be te. 
gularly true, that a Man ſhall not be pu- 
niſh'd for ſuing Writs in K.'s Courts, the 
Rule fails in this Caſe, becauſe it dillurhs 
the Lord of the Mean by which he is 10 
come to his Rent; ſo the Turning of the 
Stream is a Diſs'1u of the Miil, nem qui 
edimit Meainm, dirimit Finem : ſo to dillurh 
a Man to enter and Manure his Land is a 
Diſs'in of the Land, qui enim ohſtruit Ad. 
tum daſtruit Commodum. 

The Fourth is Incloſure, for the Lord 
can't break open the Gates, or break donn 
the Incloſures to diſtrain. 

The Fifth is to counterpleadd the Plain. 
tiff's Title whereby he is delay'd, but to 

plead Null Tort, Sc. is no Diſs'in. 
The Sixth is to vouch a Record, (where; 

the taking of the Aſije is deferr d,) and jail 
of it at the Day given to bring it in. 

The Seventh is when the Ten't meets the] 
Lord or Grantee going to di ſtrain for, or 
demand the Rent, and menaces them in 
ſuch a Manner, that they dare not go to 
the Land to diſtrain for, or demand the 
Rent behind for fear of Bodily Hurt. 
And there are 8 Cauſes of Dils in of 1 
Rent Charge, vis. all the Cauſes aforeſ', 
and alſo Denial; but Denial is no Nikin 
of a Rent-Service, for he that has ſich Ren 
frall not be ſaid to be diffeis'd, cebilft rhe proper 
Remedy given bim by Lax lies open to hun 


but the Grantee's Power to diſtrain may vet: 
7 CErta 
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ertair, becarſe it depends wholly on the Va- 
ldiry of the Clauſe in the Deed ; therefore if he 
rere it, he ſhall at leaſt be in as good a Caſe 
gil there were no ſuch Clavſe, There are two 
ſeintenants, and the Grantee of a Rent- 
Charge diftrains, one makes Reſcous, both 
e Diſs'ors, for the Diſtreſs was a Demand, 
id the Non-payment a Denial and Diſs'in, 
it the Reſcuer alone is a Diſs'or with 
Force. i 

ard there are 3 Cauſes of Diſs'in of a 
dent Seck, 97. Denial, Incloſure and 
retalling the Way, Ec. 

By 32 H. 8. 37. Executors or Adminiſtra- 
ws of 4 Man ſeis'd of a Rent- Service, Rent- 
arge or Seck, in Fee, or Tail, or for L. 
wy diſtrain, or have Debt for the Arrears 
icurrd in thE Life of the Teſtator, or In- 
ene. But at Law there was no Remedy 
t Exccurors, Cc. of a Man ſeis'd of ſuch 
cat to 1ecover uch Arrears, as long as the 
eebold of the Rent continued; bur af er. 
Eſtate L. in Rent determin'd, the Execu— 
at Law might have had an Action of 
hebt. | 

by the faid Statute the Action of Debt 
s only againſt him that took the Profits 
den the Rent was behind, and his Execu- 
or Adminiſtrators; but a Diſtreſs may 
aßen on the Land in the Hands of any 
iming by or From him, 7. e. under him, 
not above him as Lord by Eſcheat. 

But where the. Teſtator or Inteſtate had. 
Yemedy, the Executors or Adminillrg- 
„ h1ve none; as where the Lord grants. 
bis Seigniory before his Death. 


M 5. The 
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The Lord's Executors can't diſtrain hin 
in Rem'r for the Arrears in the Life « 
Ten't L. for he claims not under him; but 
if a Rent-Charge be granted to A. for the 
Life of ZB. and then the Land be lett to (. 
for Life, Rem'r to D. the Rent is behind 
. dies, and after C. dies, A. may diſtrat 
D. for all the Arrcars, in reſpe& of the 
different Penning of the Act in thoſe tw 
Caſes, for the Statute expreſſy ſays, that Ter! 
Pur autre Vie of Rent, his Executors, & 
ſhall diftrain for the Arrears, in ſuch Manit 
as he might have done if Ceſtuyque Vie ha 
been alive. 

The ſaid Act extends to all Rent, whe 
ther it be referv'd in Money or Corn, & 
and whether it be payable every Year, « 
every 2 or 3 Years, Cc. but it extends nd 
to corporal Services, nor to a Nine Pei, 
(but for this he and his Executors may har 
Debt;) nor to Relief, (but for this th 
Lord: may diſtrain, and the Executors mi 
have Debt.) 

The Husband of one ſeis'd of Rent! 
Fee, Sc. ſhall after the Wite's Death hay 
the ſaid double Remedy for the Arrears | 
curr'd before and after Marriage ; but 
Law he could only have Debt for thoſe th 

incurr'd during the Coverture. 
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Arceners are where a Man ſeis d in F. 
or T. has Iſſue only Daughters, or d 
without Iſſue and leaves Siſters, Cc. 4 
the Tenements deſcend to ſuch Daugntt 


/ Parceners. 


alled Parceners becauſe they are compella- 


ue by Writ 4 Partitione ſaciendd, to make 
oP.rrition; and all of 'em are but one Heir 
bbeir Anceſtor, and yet they have Moie- 


tes, Cc. in the Land deſcended. 

If a Man have two Daughters, and one of 
em be attainted, the Moicty of his Lands 
ſhall deſcend to the other; but it is ſaid, 
wat if a Leaſe L. be made, Rem'r to the 
feht Heirs of A. being dead, and leaving, 
Is two Daughters, whereof one is attaint- 
„ the Rem'r is wholly void; for none can 
urcheſe by the Name of. Heir that is net 
bleatly Heir. Donor reſerves two Shil 
uns Rent during his Life; and if he die, 
js Heir being within Age, then 20s. to his 
leis; he dies leaving one Daughter within 
dee, and another of full Age, the Donee 
eb hold by Fealty only. | 
In a real Action brought agiinſt Parceners;. 
one of 'em be within Age, ſhe ſhalt hare: 
er Age, and for the Nonage of one the Pa- 


goal demur againſt both. 

ba 12nd is giren in T. Male, on Condition, 
sche Donee die without Heir Femole, 
i 2: nor ſhall re emter; this is a void: 


The Freehold of Parceners, whilſt urdi- 
ied, is intire as to à Stranger's Practiſe, 


a Siſters, Sc. and they enter. They * 


adi on, becauſe it is repugnant to the E- 


id {0 it remains after the Neath of any of 
n, but between themſelves it is ſeveral as 
many Purpoſes, for one may infeoff the 
ir. The Iſſues of Daughters ſhall join. 
i Proecite, when the common Anceſtor, 

from: 


N 


5s 7 


164. 
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from whom they both muſt claim as Heir, 
was laſt actually feis'd ; but where the 
D-ughters were ſeis'd and. difleis'd, their 
Iſſues ſhall not juin, becauſe they ſeveralhy 
claim as Heirs to their Mothers; yet when 


they have recovered, they are Parceners s 
their Mothers were, and ſhall join in Affen 
if diſſeis'd; and one Precife lies again 
'em, and one of them may releaſe to the Mi: 


other. 75 

By the Statute of Gloc. 6. If a Man die 
having many Heirs, whereof one is Son ct 
Daughter, Ec. and the others in a more te- 
mote Degree, they ſhall join in a Merian. 
ceſtcr. 

There is a Deſcent in Capita, and in Stir 
Fes, the firſt is to the Daughters themſclv. 
the ſecond to their Iſſues, the Daughters take 
equally, the Iſſues as much as their reſpeclis 
Mothers would have taken. 

A Rent-Charge may be divided between: 
Parceners, even before they have had attui 
Seiſin,of it; but Eſtovers appendant to 
Houſe, a Corrody, Common of Paſture « 
ra) Vid. ſup Piſcary uncertain, a Villein, Mill, or (4) C 
45.• ſtle us d for Defence of the Realm, Cc. can 
be divided, bur the eldeſt ſhall have them 
and make Allowance for the Value in fomy 
165 other Inheritance; but if the Anceſtor left ni 
other Inheritance, then one ſhall have chen 
one Year, ard the other the next, or ſown 
tuch Way. | 

M. bargains and fells a Manor to B. 
Indentuce with this Clauſe, provided 4 
ways, and the faid ZB. covenants and grant 
to and with the faid AI. his „ 
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ATons, that they may dig for Oce and 
Turf, for the making of Allom in the Waſtes, 
teing Parcel of the Manor, by this M. has 
in Inheritance in this Power, and 2. and 
his Heirs and Afigns may likewiſe dig. 
and M. may aſſign his Intereſt to one or 
more working with. a Joint Stock, but he 
ent aſſign it in Part, or any Way divide 


i. | 

If an Earl leave only Daughters, his Pol- 
{lions ſhall be divided, and K. may give 
ne Dignity to which of them he pleaſes; 
but if he leave but one Daughter, the Dig- 
iry deſcends to her, and her Poſterity. If 
e hold by an Office of Honour, as of High 
(.nftable, the eldeſt Daughter ſhall before 
23 execute it by Deputy, after by her 
llusband, 8 


* to the Lands of Jeintenauts, if they 
ae Partition by Force of the Statute; but. 
Jointenants make Partition ar Common 
i, it is deſtroy'd. If one ſeis'd of a Ma- 
er, have by Preſcription a Privilege of 
teptng a Woodward in Weods, Parcel of 
ic Manor within a Foreſt, aud of having 
i: Bark of all Trees fell'd by the Foreſter 
thin ſuch Woods, and make a Feoffment 
i the Manor ta Two, and they make Par- 
on thereof, yet the ſaid Privilege re- 
ung, 

lartitĩons between Parceners are either ex- 
ts or implied: Of expreſs Partitions, there 


e four by Conſent, and one by Com pul- 
L | 
The 
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Warranty annex'd to Parceners Lands re- Id. 31 H. 
nains after Partition; ſo does Warranty au- 
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The firſt Partition by Conſent is when 
they agree to divide the Lands into equz 
Parts in Severalty, and that one ſhall hare 
fuch a Part, and another ſuch a Part, Oe. 
The ſecond is when they agree that ſome 
Friends ſhall divide the Lands into equal 
Parts, and then the Eldeſt ſhall chuſe fir 
one of the Parts fo divided, Sc. unleſs they 
otherwiſe agree. The Part choſen by the 
166 Eldeſt is called Enitin Pars; but this Privi- 
lege is Perſonal to the Eldeſt, being given to 
her out of Reſpect to her Age, and deſcends 
not to her Iſſue, for if ſhe die, the next eld 
eft ſhall chuſe firſt, | 
But if they have an Advowſon, the Law 
gives the firſt Preſentation to the Eldeſt if 
they can't agree, and this Privilege gab 
to her Iſſue, Aſſignee, or 'T'en't by Cr 
teſy. | lon 
The third Partition is when the Ele 
divides, and in ſuch Caſe ſhe ſhall not 
chuſe. | | ul 
The fourth is when after the Land is dier 
vided they caſt Lots for their Shares. 
The expreſs compulſary Partition is b 
Wrir de Partitione facienda, the Words © 
169 which are Cum cædem A. & B. . 
ſimul & pro indiviſs Teneant tres Ati 
Vid. ſup. 1. Terre, &c. Note, Thar the Word 72 
in a Writ always implies a Ten't of ti 
Freehold ; therefore, if one of them 
diſſeis'd by the other, no Writ of Partitio 
lies, and if one of them make a Leaſe 189” 
the other ſhalt not have a Writ of Parti" 
(a) Co. L. againſt her, (a) but againſt her Leſſee ! 
Vide ſopr;7ail 3 and if one make a Leaſe J. 2 
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other may have a Writ of Partition. againſt 
ber. 

There are alſo ſeveral implied Partitions: 
n Law; as if there be three Parceners of a. 
Meſaalty, and one of them purchaſe the Te- 


unes the Meſnalty for a third Part, and. 
he Lord muſt make ſeveral} Avowries. And 
one Parcener infeoff a Stranger of her 
att, the other Parcener and the Feoffee are 
kren'ts in Common. And if both of em mar- 
% and have Iſſue, and die, leaving Huſ- 
Finds Ten'ts by Curteſy, the Parcenary is 
irided, and ſeveral Precipes lie againſt the 
en'ts by Curteſy, Sc. But if one recover 
ninſt the other in Aſſiſe, or nuper Obiit, 
et they remain Parceners, for as the Plaint 
as for a Moiety, the Judgment and Execu- 
jon muſt be purſuant thereunto. | 
Ina Writ of Partition, the firſt Judgment 
$9194 Partitio fiat inter partes prædictas; 
id thereupon a Writ is awarded to the 
zeriff, that he in proper Perfon ſhall go to 
de Tenements, and by the Oath of twelve 
wul Men of the Neighbourhood, in the 
reſence of the Parties, ſhall make Partition 
tween them, and allot ene Part to the' 
e Plaintiff, Sc. making no Mention of the 
deſt more than of the Youngeſt; and 
ien the Partition fo made is return'd un- 
r the Seals of the Sheriff and Jurors, 
ment ſhall be, gucd Partitio prædicta 
ma & Stabilis in Perpetuum Teneatur ; 
id this is the principal Judgment, and no 
at of Error lies for the other before this 
ren, | | | 


ene 

th 
| 
1110 
e 
itie 
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eh 


th Parti- 


zancy, this is a Partition in Law, and extin- 
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Vid. lup. C. be by Parol, and Ren, Or Eſtovers, which 
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equal Pa. tition of Lands in Tail, but it it 
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Partition between Paiceners might 47 Tate 


lie in Grant, might be reſerv'd or granted, 
without Deed, for Equality of Partiticn out 
of the Land deſcended, but not out of other 
Land, and Rent fo reſerv'd, or granted, is 
diſtrainable of Common Right, tho? it be pot 
Rent Service. Zut ©. If Parol Parttticns 
be not reftrain'd ly 29 Ca. 2. 3. If one Par 
cener grant a Rent to the other r Reſigug 
Terre, and do not grant It out of any Lend 
in certain, yet it ſhall be intended to be ou Wiſe 
of her Purparty. | 
A Rent granted to Parceners for Equality 
of Partition, or reſerv'd by them on a Fegg. 
ment made by them of the Land which they 
had in Parcevary, ſhall deſcend, Ec. in Couiſe 
of Parcenary, thu' it were granted or reler- 
ved in joint Words. 
Jointenants or 'Ten'ts in Common cou'd i" 
never make Partition by Parol, but by Decd Mr 
they might; and Ten'ts in Common might 
have executed a Parol Partition by Livery. 
A Partition made of Lands in Fee by 
Parceners of full Age binds them for ever, 
whether it be equal or unequal; fo des 5nif**< 


be unequal, it concludes them only dure 
their Lives to delcat it, but the Iſſue of bet 
that has the leſſer Part, may after her Nez! 
diſagree and enter, and occupy in Com 
mon the Part allotted to her Aunt, Ten 
in ſpecial Tail has Iſſue a Daughter, h 
Wife dies, and he has Iſſue another Dug 
ter by a ſecond Wife, and dies, the Daugi 
ters make Partition, the Eldeſt is, in 10 

ce 
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et of the Privity of their Perſons, con- 
uled to impeach ir during her Life; but a 
utition between mere Strangers is void. A. 
ares two Naughters, Baſtard Eigne, and 
ler Priſie, they enter and make Parti- 


terer. 
n equal Partition made hy the Parceners, 


4 > 


ko afterwards it happen to become un- 


niry, Cc. and a Rent granted by Husbard 
i Wife for Owelty of fuch Partition ſhall 
irze the Land for ever. But the Wife 
ut be a Party to ſucAPartition, If it be un- 
ul at the Time when it is made, it ſhall 
the Husbands while they live, but the 
rcener which hath the lefler Part, may 
ert her Husband's Death enter into her 
lers Part, and defeat the Partition, not on- 
for ſo much as will make her Share equal 
a her Siſter's, but for the Whole; but if 


15 bound for ever. : 

A partition made by Force of K.'s Writ, 
za en Parceners of full Age, or Infants, or 
ke; Covert, whether equal or unequal, 
irg never be avoided. A Partition equally 
in Chancery between Parceners, who 
re N.'s Wards, at the full Age of the Eld- 
bound them for ever, (if Part of the 
e Lands were allotted to each of them) 
fit were unequal, it might be avoided 


vn We Facias out of Chancery, or by a 
vob of Partitione facienda, for no Judg- 


das given on ſuch Partition. 


Par- 


1! their Husbands, ſhall never be avoided, 


enter into, and agree to the unequal Part, 


en the Mulier and her Heirs are concluded Co. L. 244. 


ba, by over flowing of Water, ill Huf- Co. L. 169. 
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Co. L. 166. A Partition made by one of non ſane Ne 


172 


2 Lev. 86. 


| fuch Debt is not good. If he prefent 
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mory binds herſelf, but not her Iflue, unleſ 
ir be equal. And an equal Partition mad 
by one under Age ſhall never be avoided 
if it be unequal it may be avoided by he 
either during her Nonage, or after her ful 
Age; bur if ſhe take the whole Profits of th 
unequal Part after her full Age, ſhe is bow 
for ever. 

The full Age of Male or Female in co 
mon Speech is underſtood ef the Age of tue 
ty-one Years, for before that Age one can 
bind himſelf by any Deed, nor alien Land 
Goods; but he may bind himſelf in « /ing 
Bull, to pay for neceſſary Meat, Drink, A 

el, Phytick, good Teaching, &c. but 
Bond with a Penalty for the Payment 


to a void Church, it fhall lapfe after | 
Months. If he be an Executor, he may 
leaſe on Payment, not without; and ge 
rally what the Law binds him to do is god 
it done by him voluntarily without Suit 
Law, A 

One under Age can't be a Bailiff or ih ct 
ceiver, nor charged in Account as ſuch. 
Bailiff is a Servant who has the Admin: 


tion of Lands for the Owner's Benefit, Mie 


be is chargeable in Account for the Prof |; 
he has raiſed, or reaſonably might b 
dope, his Expences deducted, An Acc tþ 
againſt a Receiver, is when one teceßß ; 
Money for another's Uſe to render an Wn : 
count, but he ſhall not be allowed his I. 
pences ; for this Cauſe a Bailiff ſhall np 
charged as Receiver, for then he ſhould 
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 Expences. In an Account againft a Bai- 
£ the Plaintiff need not ſhew by whoſe 
ends he receiv'd the Money; as in an Ac- 


a Merchant, and bring an Account a- 
inſt another trading with him with a 
mt Stock to their common Profit; in 
ich Caſe, naming himſelf a Merchant, 
may have an Account againſt the other, 
ning him a Merchant, and ſhall charge 
n as Recepror Denariorum iſius B. ex 
unge Canſa & Coutractu ad cemmunem 
ſlltatem ipſorum A. & B. Provenientium, 
the other ſhall account for what he might 
e receiv d, and be allow'd his Expences. 
e Jointenant mak ing the other Bailiff of 
3 Motety ſhall have an Account againſt 
„ A Man can't be charged in an Ac- 


but as Guardian in Socage, Bailiff, or 
eier. 

en nor jurare non Foteſt, therefore he can't 
OE: Juror, nor wage his Law; and if he 


ic Default in a Præcipe quod readat, in 
Caſe one of full Age may wage his 
of Nor Summons, he ſhall not be preju- 
d by it, becauſe the Mean to nd » the 
0 'tvlt is taken away by Law. 

uceners of two Parcels of Land, one in 
the other in T. make Partition, by 
the Land in Fee is allotted to the 
that entail'd to the other; this ſhall 
er be avoided 7 the Iſſue of her to 


n the Land in T. was allotted, nor by 
e of the other, if it were equal, 
boßz ae Land in Fee deſcend, or the 
ud Rev'n 


unt againſt a Receiver he muſt, except he 
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Rev'n thereof expectant on a State L. or Y 
but if ſhe that has the Fee alien in Fee or 
and have Iſſue and die, the Iſſue may ard 
the Partition, and enter on the Land entail'f 
and hold in Purparty with her Aunt, for t 
Partition is no Diſcontinuance; nor can th 
Tail be barr'd without full Recompence, an 
it was the Folly of the other Parcener t 
take the Land T. only, for ſhe might ha; 
challeng'd a Moiety of the other, So whe 
a Woman, that has Title of Dower out 
three Manors, takes one for her Dower, it 
{.id, ſhe ſhall hold it charged with her Hu 
band's Incumbrances, for ſhe might ha 
had a third of all Three, and have holde 
the ſame diſcharg'd. | | 
A. leaves two Daughters, and two Act: 
in one of which he has a good Title, int 
other a bad one, one takes the one, th 
other the other, and after an Eſtate of Fre 
hold is evicted from the Parcener that h. 
the Acre with the bad Title, either as 
the whole, or Part of her Purparty, 
may enter and avoid the Partition as tot 
whole. But if ſhe alien her Part in Fe 
before the Land is recovered, ſhe cant « 
ter into the other Acre, for an Alienation 
Fee diſſolves the Privity, but a Leaſe L. 
Y. or Gift in T. does not. And tho in! 
Caſe above the Rev'n expectant on a H. 
in T. made by the Parcener which had ! 
Fee, be of ſo ſmall Conſideration in 14 
that it ſhall not be. eflecia'd a Recome! 
ſufficient to bar the Entry of the Iſſue ' 
the Lands in T. allotted to the other Pu 


ver; yet in this Caſe a Rev'n on a Haie 
il 
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mſmuch &s it continues the Privity of the 
percenary, ſhall give the Parcener, or kcr 
ye, all the Privileges incident thereto. 
When a Parcener having made Partition, 
one that has made an Exchange, enter by 
ace of the Condition implied by Law on 
ery Partition and Exchange, for the Evic- 
mof any Part of what was allotted to them, 
ey thereby avoid the whole Partition or 
xchange. Yet if a Parcener be impleaded, 
d rouch the other by Force of the Warran- 
implied in Law, ſhe ſhall recover but ro 
1, fer that will male her Part equal 
th her Siſter's. But where a Man vouches 
ther by Force of the Warranty implied by 
a on an Exchange, he ſhall recover a full 
rom pence, for the Lands recover'd againſt 
m, for it ſhall be intended that on the Ex- 
nge he gave to the other Lands to the full 
he of them. | 

Notwithſtanding a Parcener, that makes a 
iffment of her Part, doth thereby wholly 
niſs herſelf from having any Part of the 
id as Parcener; yet it her Feoffee be 
leaded and vouch her, ſhe may have 
of the other to deraign the Warranty 
mount, but not to recover po Rata. 
Lit a Parcener infeoff her Son and Heir 
arent, and die, the Son may vouch. the 
fr Parcener to deraign the Warranty Pa- 
unt, tho' he come to the Land by 
iment, becauſe the Warranty betwixt 
Land his Mother was extinct by Act of 
A. ſeis'd of Land in Fee has Iſſue two 
ters, and makes a Gift in T. to one 


of 
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of them, and dies ſeis'd of the Rey'y, ; 

the Donee is impleaded, ſhe ſhall not ha 

Aid of her Siſter to recover pro Rara, 

to deraign the Warranty Paramount, 

ber Siſter is a Stranger to her Fate; 

2 UH. 6. 16. But in this Caſe ſhe may vouch herſelf and! 

Co. L. 390. Siſter, if her Eſtate were made to her di 
” Warranty. 

_ None but Parceners could at Law bi 

the Writ 4e Partitione faciendd, butt 

Parcener we have it againſt her Sift 

Alienee, or Husband being Ten't by C 

teſy, non e Converſs. If there be three 

ſters, and the Eldeſt purchaſe the Part of 

Youngeſt, ſhe ſhall have the ſaid Writ 

gainſt the middle Siſter ; and if the Hushs 

of the Eldeſt purchaſe the Part of 

Youngeſt, he and his Wife may hare it 

gainſt the middle Siſter, By 31 H. 8,1. 

32 H. 8. 32. All Jointenants and Ten'ts 

Common may have the ſaid Writ, and Te 

by Curieſy by Equity of them, but a be 

ner and her Siſter's Feoffee ſhall not join 

ſuch Writ, tor one has a Remedy by vt 

-only, the other only at Law, an 
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HD Arceners by Cuſtom are the Sons of 
ſeis'd in Fee or T. of Land of the Wi 

ture of Gavelkind, which ſhall equally! 
herit, in Reſpect of the Cuſtom of the iſ: | 
not in Reſpect of their Perſons, for they Miri: 
not one Heir, as Daughters are; and 
Writ Je Partittone — lies bet 
them; but the Declaration muſt me 

I 


ul | 
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e Cuſtom ; as to ſay, that the Land is of 
de Cuſtom of Gavelkind; and Gavelkind 
ind Burgh Engliſh differ in this Reſpect 
tom all other Cuſtoms, that the Law takes 
Notice of them when generally alledged. 
There is a Partition of a different Nature 
om any of thoſe afore-mention'd ; as if one 
isd of Land in Fee have Iſſue two Daugh- 
s, and give Part thereof to one of them 
her Husband in Frankmarriage, and 
e ſeis'd of the Remnant, being of greater 
ue than that given in Frankmarriage, 


ke other Siſter only, and ſhe ſhall occupy 
to her own Uſe, unleſs the Donees will 
ut the Land given in Frankmarriage in 
ach pot, 7. c. together with the ſaid Rem- 
unt, and if they offer to do it, and the 
ener refuſe to put the Land in Fee in 
ochpot with the Land given in Frank- 


Tage, the Donees can have no Writ of 
ParW:riition, becauſe they do not hold 71:/7mnl, 


ut they may enter into the Land in Fee, 
id hold in Parcenary with her; when the 
inds are put in Hotchpot, and the Value 
each Acre known, Partition ſhall be made 
this Manner, vis. the Donees ſhall retain 
e Land given in Frankmarriage, and ſhall 
we ſo much of that in Fee deſcended, as 
ll, together with the Land given in 
unkmarriage, make their Share equal to 
lit of the other Parcener. And after ſuch 
mition, the Land given in Frankmarriags 
ll be as the other Land deſcended, and 
the Donees be impleaded thereof, they 


have Aid of the other Parcener : In 
like 


of 
e 
Wi! 
e! 
ey 
nd 
et 

ls 


©: this Caſe the Remnant ſhall deſcend to 
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like Manner, a Parcener that has Rent grant 

ed to her for Owelty of Partition, ſhall has 

the ſame in Courſe of Deſcent. 
The Writ e rationabili parte Bonorn 

8 L. 176 lies not without a Cuſtom : The Childr: 

reaſonably advanc'd by the Father in h. 
Life with any Part of his Goods, ſhall har 
no further Part thereof. In London, a Chil 
ad vanc'd by the Father with any Part « 
his Goods, ſhall have no Part of thoſe th 
he leaves at his Death, unleſs the Father ds 
clare by Will, or under his Hand, that 
was but in Part of Advancement ; and the 
ſuch Part ſhall be put in Hotchpot wit 
the reſt, 

178 If the Donees or Parceners die beſo 
they have made Partition, Sc. their Ifly 
ſhall have the ſame Benefit of putting i 
Hotchpor. 

The Cauſe why Land fo given ſhall 
put in Hotchpot is, for that ſuch Gift h 
the Word Frankmarriage implics an Ac 
vancement of the Donee, — if ſhe wi 
not put the Land in Hotchpor, it ſhali 
intended that ſhe was ſufficiently advanc 
But if the Father give Lands to his Daug 
ter in Fee or T. &c. ſuch Lands ſhall ner 
be put in Hotchpot, neither ſhall Lan 
which deſcend from any other Anceſtc 
than the Donor in Frankmarriage be put | 
Hotchpot. 

179 If the Land given in Frankmarrige 0 
of equal Value with that deſcended, the 
ſhall be no ſuch Putting in Hotchpot, #« 
the Donees have an equal Share alre:d 
And it ſeems that the Donees ſhall has 

8 tl 


| 
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te Rev'n of the Land given in Frankmarri- 
ve, for otherwiſe their Share would not be 
equal. But if the Lands given in Frank- 
marriage were of equal Value with the reſt 
{the Dcnor's Land at the Time of the 
Git, and afterwards impair'd without any 
fault in the Donees, or if the Donor at- 
r purchaſe more Land in Fee, and die 
'sd thereof, the Land given in Frankmar- 
ze ſnall be put in Hotchpot, Ec. 

|f Nonor in Frankmarriage die ſeis'd of 
Lands in Tail, the ſame ſhall not be put in 
ſochpot, but only thoſe whereof he dies 
sd in Fee. 

lf there be three Parceners, and the 
vangelt will have a Partition, and the 
her two will not, they may allot to her a 
{ Part to hold in Severalty, and hold the 
mnant in Parcenary ; and after either of 
em two may have the Writ 4e Partitione 
1enda againſt the other. But when Parti- 
n is made by Force of the Writ, the 
wwe Land mult be divided. 
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Vintenants are where a Feoffment is made 
two or more and their Heirs, or a 
eis made to them for a Term of their 
e, and they enter. And if a Rent be 
ured to 4, C B. habendum to A till he 
married, and to F. till promoted, c. 
ns Caſe they are Jointenants, tho' the 
ations be ſeveral, and the Rent ſhall 


N 1118 


ne by the Death of either of them, if 
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his Moiety were not determin'd before kh; 
Death by Marriage, E9c. 

An Alien and a Subject may purchaſ 
Lands jointly, & zullum Tempus occyrr 
Regi on Office found. | 

If two or more difleiſe another of Land 
Sc. to their own Uſe, they are Join 
nants; if to the Uſe of one of them, he 
whoſe Uſe, Sc. is fole Ten't, and th 
others Coadjutors; if it be to the Uſe « 
one that is abſent, and knows not of | 
they are Jointenants before he agrees; þ 
after he agrees, they ceaſe to be Ten'ts, : 
are only Coadjutors, and the other | 
agreeing to ſuch Diſs'in to his Uſe b. 
comes 'Ten't, and is as much a Diſs'or 38 
he had commanded it, for mais Ratihabit 
Retrotrahitur, & Maudato Aiquipfarati) 
But an Aſſiſe lies as well againit the Coa 
Jutors, as the Diſs'or, who is the Ten't, a 
if the Ten't die, it lies againſt the Coach 
tors, and the Ten't of the Land, tho' he 
no Diſs'or. If the Demandant in a Preci 
diſſeiſe the Ten't to another's Uſe, he 
not abate the Writ thereby, becauſe tho 
be a Diſs'or, he gains no Eſtate in the Le 
Leſſee L. is diſſeiſed to the Uſe of the Lef 
and the Leſſor afterwards agrees, yet he 
Niſs'or in Fee, for by the Diſs'in the! 
was deveited ; and the aforeſaid Rule, 
a ſubſequent Agreement ſhall be equi 
to a Command precedent, ſhall not | 
ſuch a Retroſpect, for the Benefit of | 
that agrees to ſuch Wrongful Eſtate, 
to reveſt his Rev'n, which was deveſted 
fore, 9 
# | 
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Diss in of Land, Sc. is when one enters 181 
mat has no Right of Entry, and outts the 
Ten't; but an Entry alone is not a Diſs'in 
vichout a Claimer, or taking of the Pro- 

. 

51 one Jointenant die, his whole Intereſt 

ball ſurvive to the others. But the Eſtate 

of 4 Parcener, or Ten't in Common, ſhall 
end to their Iſſue, Sc. Land is lett to 

4. ard Y. for A.'s Life, B.'s Intereſt ſhall 
{rvive, but A.'s cannot. A naked Truſt 

I Authority can't ſurvive, but a Truſt 
coupled with an Intereſt ſhall ſurvive toge- vid. ſupra 
ther with it. If a Letter of Attorney be 159. 
mide to 4 or 3, to deliver Seifin jointly or 
crerally, two of them can't do it, for it is 
either jointly by them all, nor ſeverall 

by ary of them. But wh-re the Sherif 
kes a Warrant to 4 or 3 on a Capias joint- 

or ſeverally to arreſt one, two of them 
way arreſt the Party, for the greater Expe- 
nion of Juſtice 3 and for the ſame Rea- 

„ it a Venire facias be awarded to 4 Co- 
ers to return a Jury, and one of them 

ie, the reſt may execute it a 


— 


| 
| 
| 


10 
LW ont Intereſts in Chatte's, Goods, Debts, ,g. | 

1, C q 
e enants and Contracts, ſhall go to the | 
de iror; but if two Merchants trade with | 


Joint Stock, and one of them die, his 
are fall go to his Executors. 


== = —— 


12 If Land be given to two Men, or to two 

te omen, or to two Men and one Woman, 
Foa (a) Man and his Mother, and the (% d. co. 

ue, of their Bodies begotten, in all theſc L. 184. a 
jedes the Donces have a Joint Eſtate for 


le, and ſeveral Inheritances, inaſmueh as 
N 2 they 
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they can't have one Heir begotten between 
them, and the Survi vorſpip of the Tuberj 
tance can't hold Place where Land is given 
ro two Men, and the Heirs of their Bodies 
«v1thout defeating the Will of the Donor a 
to the Iſue of him that firſt dies, fer hifi 
Benefit the Gift was made as well ns U. 
Donees : But where Land is given 19 tre 
Men and their Heirs, the Survivor fol 


have the whele, becanſe in ſuch Caſe the Ii 


mitation to the Heirs is wholly for the Ferffee 
Benefit, and means only that the alſelu 
Property ſhall be transſerr'd to him. | 
the Inheritances in the Caſe above et 
ſeveral, ſo the Rev'n depending theres 


is ſeveral alſo; and if any of the Done 


die without Iflue, the Donor ſhall, afte 
the Death of all the Donees, enter into 
Moiety, or a zd Part, Sc. If the Done 
grant over his Rev'n to two, the Grantee 
are Jointenants of the Rev'n of each Fit: 
Z. And if a Leaſe be for L. Rem'r in J 
Rem'r in Fee to two, they are Jointenan 
for-L. Ten'ts in Common of the Eſtate 
Jointenants of the Fee. | 

If a Leaſe be made to two, and tot 
Heirs of one of them, they are Jointenan 
for L. and one has a Freehold, the other 
Fee ; and if he that has the Fee die, 4 
then the other, and a Stranger enter, ! 
Heir of him that had the Fee may eit 
have Mortanceſtor, or a Writ of Right, 
both of which he ſuppoſes. the Fee to ha 
been executed, or he may bring a Writ 
Intruſion, and term it a Remr; or t 


Conveyance were by Fine, he may I 
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Gre Fucias, which proves the Fee not to be 
ecuted, ſo that it is in his Choice to take 

; ether Way, The Cauſe why the Inheri- 
ances in the Caſes aforefaid drown not the / 
daes for L. is for that they are all made 

br one Conveyance, and by the expreſs Pur- 
inf the Deed a Joint Eſtate is given to the 
Mrties for their Lives; but the Inheritance 

$ divided from the Eſtate L. only in Suppo- 

fon of Law to this Purpoſe, for the Party 

mt convey it away after his Deceaſe, and 
rain his Joint Eſtate for L. and where the - 
ltheritance and the particular Eſtate ate di- 

ided in ſeveral Conveyances, the one 
towns the other; therefore if leſſor L. Co. L. 182. 
but the Rev'n to his two Joint Lefſees®: 
id the Heirs of their two Bodies, they be- 

ine Ten'ts in T. in Poſſeſſion: And if ſuch. 


2 Leſſor grant his Rev'n in Fee to one of his 
elles; or if one make a Leaſe L. and grant 


e Rev'n in Fee to his Leſſee and a Stfan- 
; or if Leſſee L. grant his Eftate to his 
ſer, and a Stranger, or to one of his Leſ- 
ts Joint Grantees of the Rev'n in Fee; in 
| theſe Caſes the Fee is executed for a 
ſiety in him in whom the Fee and Eſtate 
meet together, and as to the other Moiety 
lere is an Eſtate L. in the one, and the |. 
ern of the Fee in the other, and no Joint 

lite remains. | 
The Habend' may ſever the Premiſſes, as Co L. 183. | 
ten Land, is lett to two, habend* to one®: | 


L. Rem'r to the other for L. 
if one Jointenant grant a Rent, or Com- Co. L. 134. 
or Corrody, or ſuch-like, out of his b. 

i, or a Way over the Land, and die, the 
N 3. Sutvi- 
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Survivor ſhall hold the Land diſcharg'; 
and if he ſuffer Judgment in an Action of 
Debt, or acknowledge a Recognizance, and 
die before Exccution, there can be no Exe. 
cution after his Death, for the Rule is Ju 
acereſcendi prefertur oneribns. 

So if the Husband grant a Rent out cf: 
Term for I. which he has in his Wike' 
Right, and die, ſhe ſhall avoid it; and the 
Lord entring on Land purchaſed by his Vi- 
lein, ſhall avoid a Recognizance acknow- 
ledged by him, and not executed, but he 

| ſhall not avoid a Leaſe IJ. made by him. 

Co L. 186. But if a Jointenant make a Leaſe J. in 
Preſenti or Futuro, of the Land, or the Her 
bage, and die, it can't be avoided by the 
Survivor, becauſe the Leſſee has an Interef 
in the Land itſelf veſted in him, and: 
Right to enjoy the Poſſeſſion thereof by 
Force of the Leaſe. But if a Jointenani 
make a Leaſe to commence on a Conditiu 
precedent, and die before it be perform'd 
the Survivor is not bound by it; and it it 
faid, that if a Jointenant be indebted to 
and die, the Land cannot be extended it 
9. Dy.224- the Hands of the Survivor. If a Jointenan! 
2 . P 0 take a Leaſe of his Moeiety, the Survivot 
263. b ſhall not be eſtopped by it, but he ſhall be 
bound by a Recovery had againſt the other 
becauſe the Right is bound by it. The Reap" 
ſon of all theſe Caſes is, becauſe the Surv 
vor claims not from his Companion, but 
from the Feoffor, and may plead the Fed 
ment to himſelf without mentioning tt 
other; and if a Jointenant make a Leale 188" 
of his Moiety, relerving a Rent, and die 
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+ ſhall go to his Executors, not to the Sur- 
ror becauſe he claims above it. 

If a Jointenant grant a Rent, and then 
releaſe to his Companion, the Grant re- 
mains good, becauſe the Releaſee claims not 
by Survivor, and yet in Judgment of Law 
he is in from the firſt Peoffor to moſt Pur- 
poles, and the Eſtate of him that releas'd is 
he crown d 3 fo if Leſſee grant a Rent-Charge 
e Surrender to his Leſſor, yet his Grant 
Iiemains good; but there is no Queſtion 
MI vice there are three Jointenants, and one 
of them grants a Renr-Charge, and then 
releaſes to one of his Companions only, but 
that the Charge remains good, becauſe the 
Relealee claims not from. the Feoffor, but 
my from the Releafor. 


vintly ſeis d, or pofleſs'd, is void; for the 
Title of the Survivor is Paramount that of 
the Deviſee, tho' they meet in an Inſtant. 
In like manner a Deviſe of an Heir- loom, 
Heriot or Mortuary, is void. 

Two Femes are Joint Leſſees Y. one of 
them takes Husband and dies, the Survivor, 
dot the Husband, ſhall have the Whole, for 
the Survivor has the elder Title. 

Jointenants are ſeiſed per My & per Tout, 
e each of them is ſeiſed by every Parcel, 
nd in every Parcel, and in the Whole 
Jint'y with his Companion; but each of 
em has a Right but to a Moiety, (9c. as to 
neoff, demiſe, give, forfeit, or loſe by De- 
halt. If two Jointenants join in a FeofE. 
dent, a Re- entry by Force of a Condition 
n be reſery'd to one of em into no more 
N4 than 


A Deviſe of Land whereof the Deviſor is 
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than a Moiety, becauſe in Judgment of Las 
but a Moiety paſs'd from him: And in ſuch 
Caſe, if one of 'em die, the Feoffee can“ 
plead a Feoffment of the whole from the 
- Survivor: But each of em may warrant the 
Whole, for a Man may Warrant more then 
wag from him. If one of them make an 

ndenture of Bargain and Sale, and the 
other die before Inrollment, a Moiety only 
ſhall paſs. If a Villein or an Alien pur 
chaſe Lands Jointly with another, the Lord 
or K. ſhall enter but into a Moiety. 

One Jointenant may make the other Bai 
lif, or Leſſee Y. or W. of his Moicty. 

If two Jointenants be of an Advowſon 
and one preſent a Clerk who is inſtituted 
and die, this ſhall ſerve for a Title in 
Quare Impedit by the other. If one Jointe 
nant or Ten't in Common preſent alone, 
if they both ſeverally preſent, the Ordinar 
may admit or refuſe the Preſentee of eithe 
of em; and if they don't agree within thi 
6 Months, the Church will lapſe. Tho' th 
eldeſt Parcener oy reſent alone if the 
don't agree; yet if there be 4. Co-parce 
ners, and the eldeſt and Youngeſt preſent 
the Ordinary may refuſe their Clerk, becau'lr 
the Eldeſt waves her Privilege by joinin 
with the Youngeſt, S IF 

Joinfenants of a State of Freehold cout 
never make Partition by Parol, eit ler beſo! Wick 
or fince 29 Ca. 2. 3. but it is faid that Ju! 
tenants for Years might; and 4 voluntar 
Partition by Need made between them re 
mains as it was at Common Law; thereto 
tho' 3 compulſary Pariition by Force 
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preſs Words of the Statute, yet ſuch volun- 
ur Partition deſtroys it. 

jc an Eſtate be made to Husband and 
Wife, and a 3d Perſon and their Heirs, he 
nkes one Moiety, and Husband and Wife 


Law; therefore there are no Moieties in 
Law of a Joint Eſtate made to them both 


nly luring the Coverture. For this Cauſe, if 
by Ine Hutband be attainted and executed, the 
or 


\ife ſhall by her Petition regain all ſuch. 
Lands conveyed jointly. to her and her Huf. 
bad; ſo if the Lord enter on the Husband' 
king his Villein, and having made ſuch 
Fuchaſe, the Wife ſurviving ſhall recover 
the Whole. It is ſaid, that if a Deed of 


 Seoment, or grant of a Rev'n, be made to 
Ven, whilit they are ſole, and then they in- 
Mematry before Livery, or Attornment, that 
lar 


key take no Moieties z. but if they had been. 


: tiled of an Ule by Moieties before 27 H, 8. 
3 a and ſuch Uſe had been executed by 
he he Statute, they ſhould have had the . 


dead have the Eſtate in ſuch Plight as they 
| the Uſe, If they vouch and recover by 
force of a Warranty made to em when: 
le, yet they ſhall have no Moieties in the 
Kate recovered. A Leaſe is made to BY. and: 
| Husband and Wife, vis. to B. for L. 
luband in? T. Wife for Years, in this Caſe- 
wh of the Three has a ſeveral Eſtate.. 

Right of Entry or Action in one cannot 
nd in Jointure with a- Freehold or Inheri- 


i H. 8. 1, Sc. faves the Warranty by the 


nother, for- they are but one Perſon in 


dne of the Land by. Moieties, for they. 


ne in Poſſeſſion of another, but Right of 
N 5 Entry, 


ow 
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Entry may ſtand in Jointure with a Right 
of Action, for the Parties may join in a Met 
of Right: A Rent ſuſpended by Unity of 
Poſſeſſion, can't ſtand in Jointure with 4 
Rent in Poſſeſſion, nor a Freehold with: 
Leaſe Y. nor a Freehold and Inheritance iq 
Poſſeſſion with a Rev'n expectant on a Free 
hold, nor a Seiſin in a natural Capxciy 
with a Seifin in a Politick Capacity. 

Two Jointenants, the one for L. the other 
in Fee loſe by Default, one ſhall hare 2 
Writ of Right, and the other a Quod ei Tei 
forceat, yet after Recovery they are Jointe 
nants again. 


Joint Eſtates muſt veſt at once, therefore 
if a Leaſe L. be made, Rem'r to the Heirs 
. S. and 7. N. then living, the Heirs cant 
Jointenants ; but if A. make a Feoffment 
to the Uſe of himſelf and ſuch Wife as he 
mall marry, and afterwards take a Wiz 
he and his Wife are Jointenants, e |! 
were ſers'd of a qualified Fee before the Marte 
age and the Wife had nothing; for by the Mar 
rage the contingent Hſtate veſted in them Il 
at the fame Time by the ſaid Limitation. Soil 
a Diffeifin be to the Uſe of two, tho' the) 
ſeverally agree, they are Fointenants, for 4 
Agreement ſubſequent is equivalent to a Ck 
mand precedent. | | 
Where Jointenants or Parceners purſue 
one Remedy, and one is ſummon'd and | 
ver'd, and the other recovers, he that wi 
ſummon'd and fever'd ſhall enter with hin, 
but where the Remedies are ſeveral, the em 
ſhall not enter with the other till both bar 


( 
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En'ts in Common are thoſe that come 

to the Land by ſeveral Titles, or - by 
one Title and ſeveral Rights, and they have 
the Poſſeſſion in Common, but ſeveral Eſtates. 
As if there be three Jointenants, and one 
lien his Part, the other two are Jointenants 
of their Parts that remain, and hold them in 
Common with the Alienee. And if Jointe- 
W n:0ts make ſeveral: Feoffments or Gifts in T. 


es, are Ten'ts in Common. 

f Land be given to two Biſhops, or Abs 
bots, or Parſons, and their Succeſſors, they 
re Ten'ts in Common at firſt, and have no 
int Eſtate for L. for. they take in their Po- 
litick Capacities in Right of their Churches, 
or Houſes; ſo if Land be given to the 
King, and a Subje& and their Heirs,. or if 


We Crown deſcend to- a Jointenant, or if 
4. ads be given to a Layman and a Parſon, 
08:4 to the Heirs of one, and Succeſſors of 
oi e other, they are Tenants in Common, 
ey er the Fee veſts in them in ſeveral Ca pa- 


ties. So if Land be given to 7, Biſhop of 
M and his Succeſſors, and to F. O. Dr. of 
Ivinty and his Heirs, he being. the ſame 


ſus perſon. is Ten't in Common with himſelf. 
is fff if a Leaſe I. be granted to a Layman: 
und Biſhop, they are not Ten'ts in Common 
10, 


put Jointenants, for they. both take it in. 


heir natural Ca pacities. | J 


or Leaſes L. the Feoffees, Donees, or Le- 


A Cor- 
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A Corrody granted to two and their Heirs 
is ſeveral, for the Corrody is uncertain and 
perſonal. 

If Land be given to two, Habend the ons 
Moiety.to one and his Heirs, and the other 
Moiety to the other and his Heirs, they ue 
Ten'ts in Common; ſo if a Man ſeiſed 
in Fee, infeoff another of a Moiety, or zd 
or 4th Part without any Aſſignment of it 
in Severalty, the Feoffee and Feoffor ars 
Ten'ts in Common. If a Verdict find tha 
one has auas Partes Manerii in tres Paries 
Diviſ”, it ſhall not be intended to be in 
Common, as it would have been if the 
Words were in tres Partes Dividend", A 
feiſed of a Manor to which an Advowſon is 
appendant, makes a Feoffment of three J. 
eres, Parcel of it to two, habend' the one 
Moiety with the Moiety of the Advowſo 
to one, and the other Moiety with a Moietyl 
of the Advowſon to the other, this difan- 
nexes the Advowſon from the Manor, and 
annexes it to the three Acres. At Lav 
fuch Feoffment of an uncertain Part wit 
Livery was good without Deed, but ar 
Advowſon could never be difannexed from 
Manor, and annex d to Part of it withou 
Deed. -: 

If there be two joint Leſſees L. and one 
grant all that belongs to him to another 
the Grantee and the other Leſſee are Ten 
in Common as long as both Leſſees are 4 
tive, and the Leſſor ſhall enter into 
Moiety by the Death of either of then 
becauſe by ſuch Grant the —_—_ 
L | evere 


* 


Of Ten'ts in Common. 


Grered: And it makes no Difference in this 
(iſe, if the joint Leaſe were made by theſe 
Words, habend” to them two for their Lives, 
and to the Survivor, for eæpreſſio corum quæ 
leite inſunt nihil operatur. | 
[f there be two Parceners in Fee, and one 
of them make a Leaſe L. this ſevers not the 
Parcenary nor the Lord's Avowry; yet if 
one Jointenant make ſuch Leaſe, he thereby 
ſerers the Lord's Avowry, [/e D. for the 
Nen in the Leſſor, and the Freehold and 
Inheritance of the other, are holden of the 


unt, by making ſuch Leaſe, fevers the Join- 
ture for three Reaſons. 

1. The Freehold is thereby ſever'd from 
he Jointure, and conſequently the Rev'n de- 
pending on the Freehold is ſevered alfo. 

And if there be two Jointenants for . 
nd one of them leaſe his Part for Y. the 
Juinture is ſevered, for the Leaſe I. in Pof- 
alion in the one, can't ſtand in Jointure 
I Rev'n in the other Expectant on a 
Leaſe J. | 

2, If ſuch Leſſee of one Jointenant be im- 
leaded and make Default, his Leflor ſhall 
Me be received. 

;. If a Rent were reſerved on fuch Leaſe, 
te Leſſor alone ſhall have it; but if two 
vintenants join in a Leaſe L. referving a 
kent to one of them, both fhall have it in 
ect of their joint Rev'n, unleſs the Re- 
ration be by Indenture ; and if they re- 


ew ene the Rev'n by Deed Poll or Indenture 
v1 ene of them only, both ſhall have it, 
ed | 1 becauſo 
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Lord as they were before :] And a Jointe- Perk. 6; 


J» 


or, m * 
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becauſe the Reſervation. of the Rev'n is 
void, for they had the Rev'n before. 

If the Leſſee of two Jointenants ſurrender 
to one of them, it ſhall enure to them both, 
for ſuch Conveyance is void, if made 10 any 
but him in Revn or Retr, aud wholly orte. 
rates by drowning the particular Eſtate in 
he Rev'n, &c. But if fuch Leſſee grant his 
Eſtate to one of them, the. other ſhall heve 
no Advantage thereof. If two Jointenansiſ,, 
make a Leaſe L. Rem'r to one of them in; 
Fee, this is a good Grant of the Rem'r fron 
one to the other. 

193 After the Jointure has been ſever'd by the 
Leaſe of one Jointenant, if the Leſſee die i Noe 
the Life of both Jointenants, they become 
Jointenants again; but if either of them dia | 
before the Leflee, end his Part deſcend te 
his Iſſue, Sc. the Jcinture is gone fo 
ever. : | 5::34 

If one Jointenant make a Leaſe for Wo, 

own L. and die, there ſhall. be no Survivvihen: 

tho' the Leaſe that ſevered: the Jointure bi | 
determined by his Death. 1. Becauſe at ti 

Time of his Death the Jointure was ſever 


vid. Co. L. 2. Becauſe, Regularly there muſt be equ re 


181. b. Benefit on both Sides; but in this Caſe n 
clear, that if the other Jointenant had die in 
there could have been no Survivor. Te 

A Releaſe by a Jointenant to one of | 
Companions only enures by Way of / 
ter le Eſtate, and if a joint Eſtate be m n 

Vide ſupra to Husband and Wife and a. third fero e! 

273- and he releaſe to the Husband only, 1! ; 
Husband alone hath his Moiety, and it * 
releaſe ro the Wife, fhe hath the wh 


10.0 
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Hoiety of the third Perſon, and the Husband 
bath nothing therein but in her Right. But 
Releaſe by a Jointenant to all his Com pa- 
nions} enures not by Way of A{7rrer le Eſtate, 
gs to moſt 1 0 — for they to whom the 
teleaſe is made are ſuppoſed to be in from 
the firſt Feoffor, and ſhall deraign the War- 
zanty Paramount. 

Some Releaſes enure by Way of Mitter le 
Erol, as a Releaſe by a Diſs'ee to one of his 
Dißtors, which by the Delivery of the Need 
es the whole Inheritance in the Releaſee, 
nd deveſts the Eſtate of the other, becauſe 
ie came to it merely by Wrong. But if 
here be two Ulſurpers, a Releaſe by the 
'ohrful Patron to one of them enures to both, 


5 the Admiſſion and Inſtitution of the Bi- 
hop, which are judicial Acts. 8 
And ſome Releaſes enure by Way of Ex- 
neuiſhment ; as if a Diſs'or make a Feoff- 
zent to two, or a Leaſe L. Rem'r in Fee, 
id the Niſs'ee releaſe to one of the Feof- 
, or to the Leſſee L.... 

k Rent may be reſerved on Releaſes that 


ure by Way of Mitter le Eſtate, but not 


= 
* 


tinpuiſhment. . 
Ten'ts in Common may be ſuch by Title 
Irefcription, ; 
ln all Actions real or mix'd, Ten'ts in 


ud Eſtates are ſeveral; but Fointenants 
Join, becauſe their Titles and Eſtates 
joint, A. B. and C. are Jointenants, A. 
aliens 


ir they come not in merely by Wrong, but 


mmon ſhall ſever, becauſe their Titles 
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| thoſe that enure by Mitter le Droit, or 


195 
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aliens to . and then F. and C. are difi,; 
they ſhall- join in an Aſſiſe for the ty 
Parts, and B. alone ſhall have one for the 
Third. If Parceners being in by diyer 
Deſcents be diſſeis'd, they ſhall join in 2 
Aſſiſe, for they are Parceners as their Me 
thers were, and as one Heir. to their com 
mon Anceſtor. 
If two Ten'ts in Common join ia a Gif 
T. or Leaſe L. reſerving 205, or a Pound o 
19) Pepper, or any other ſeverable Rent, 
be diſſeiſed, they ſhall not join in an Aſſiſe 
but each of them. ſhall have one for a Moie 
ty. of the Rent; for as the Rev'n is ſevera 
the Rent incident thereto is ſeveral ali 
But the Plaint muſt be, Je Medietate I. 
ginti Sclidorum, &c. not de: Dimidio, « 
105. Co. But if a Thing intire, as 
Horſe, Cc. be reſerv'd, they muſt of Ne 
ceffiry join in an Action for it, for on 
can't make 2 Plaint of the Moiety of 
Horſe. They ſhall alſo join in a Qu 
Unpedit, and Writ of Right of Ward, 21 
Raviſhment of Ward, — if one of ther 
releaſe to the Defendant, the other ſhall tak 
Benefit thereof and recover the Whole; . 
ſuch Actions are parily real, and ther 
fore the Releaſe of one ſhall not bar the 
ther. They ſhali alſo.join in Detiave 
Charters, and if one be Nonſuit, the 
ther ſhall recover. It is aid, that . 
ſhall join in Warrantia Chartæ, and ſei 
in Voucher. = 
If two Ten'ts in Common grant a Re 


of 20 5. out of their Land, the "wy 


E ( 
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tle, or not ſuffering him to occupy, the oth 


againſt bim for the firſt Entry, but not i 
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the Diſtreſs is made in reſpect of the Rev, 


which is in Common. 
There may be Ten'ts in Common « 
Chattels real or perſonal, intire or ſeyery 
as Leaſes J. Wards, Horſes, Ec. as wher 
any of thoſe who were Jointenants of then 
grant over their Intereſt to a Stranger, thy 
Grantee and the other are Ten'ts in Con 
mon. 
When a Waif, Sc. or Eftray, falls to then 
who have a Manor in Common, or Lan 
eſcheats to them, they are 'Ten'ts in Com 
mon thereof. ; *afl1 

Ten'ts in Common of a Term can't jo 
in jectione firme, or Quare ejecit inſr 
Terminum, becauſe theſe Actions concer 
the Right which is ſeveral. If two be po 
ſeſs'd in Common of a Term for Years « 
Land, or of any other ſeverable real Chatte 
and one eject the other by driving off his 


Mall have Ejectment and recover Damagt 


the mean Profits. But if one of them onl 
take the whole Profits, he does not eject i 
other thereby, nor can the other have Tre 
paſs againſt him, for each of them may 
cupy the whole per My & fer Tout. A 
if two be poſſeſs'd in Common of a Chat 
perſonal, or an intire real Chattel, and ot 
take it out of the other's Poſſeſſion, he 
no Remedy but to take it again when he | 
he Ting, 2: 1; 1 | 
lf there be two Ten'ts in Common of 
Park or Dove-Houſe, and one of them 
firay all the Deer, or take all x | 
1 
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ores and deſtroy the Flight; or if two 
ere Land and Meer-ſtones in Common, and 
ne of them carry them away; or if = 


e 2 Folding in Common, and one diſtur 
bene other to erect Hurdles ; in all theſe Caſes, 
cn ro ſpas er V7, c. lies. 

nal If :wo ſeveral Owners of Houſes have a 
mer in Common, and one of them cor- 


upt it, the other ſhall have an Action on the 
iſe, If one be willing to repair a Houſe 
hich he holds in Common, or jointly with 
nother, he may have a Writ 4e Domo Re- 
12244 againſt him. But one Jointenant or 
ent in Common could not have an Action 
Account againſt the other before 4 & 5 
cen 16. unleſs he were his Bailiff, But 
that Statute they and their Executors, 
+ lid 4dminiſtrators, may have an Account 
rinſt the others as Bailiffs, P receiving 
we than their Proportion, and againſt thetr 
ecutors aud Adminiſtrators. 
l Land be given to two for Life, and to 
e Heirs of one of them, and Ten't for 
ſe do Waſte, he that hath the Fee can't 
ne an Action of Waſte on the Statute of 
uceſier, but he may have one on W 2. 
„ which enats, That if there be two 
n'ts in Common of a Wood, Turbary, 


ul have a Writ of Waſte, and the Waſter 


have his Part in certain aſſignd to him by 
e Oath of twelve Men, (and then the Place 
led ſhall be aſſign'd for Part thereof,) 
o grant that he will take no more — 

the 


lcary, Ec. and one do Waſte, the other 


al have Election before Judgment either. 
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they might have the Writ 4e Partitione |, 
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the Future than his Ccmpanion fhalt 4; 
prove of. This Act by Conſtruction extend 


to Jointenants, not to Parceners, tec 


cieuda. 

If one plead a Leaſe, Gift, or Feoffme 
of Tenements which lie in Livery, or 
Grant of Things which lie in Grant, he ſy 

conclude virinre cujus ſuit inde Seiſitus; b 
he that pleads a Leaſe J. of Land, ſhall ſy 
virtute cujus Intravit, & fuit inde Poſſe 
natus, for a Man is not poſleis'd by Force « 
ſuch Leaſe before Entry. 

One Jointenant can't infeoff the other, | 
one has no Freehold diſtin from that of th 
other, but one may releaſe to the other, ar 
by ſuch Releaſe the whole ſhall veſt in il 

eleaſee, for they both claim by the jo 
Words of the ſame Conveyance ; which Ward 
if they be void as to one at firſt, or ceaſe 

ave any Effett as to him by Matter ex Pa 
facto, are ſufficient to veſt the whole in it 
other, One Ten't in Common may infed 
the other, but can't releaſe to him, for the 

Eſtates are as diſtinct as if they were ſeveri 
ly ſeis'd of ſeveral Lands, One Parcen 
may Releaſe to the other, for they have 4 
entire Fee as they take it as one Heir tot 


fame Anceſtor, and one may infeoff the More 


ther, becauſe their Eſtate is ſeveral, 1 it 
ſtverally deſcendible ta their reſpettive Iſii 
4 * 
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5 a Condition, as It is generally taken 
) in this Chapter, is underſtood a Quali- 
;nnexed to the Realty by him that has an 
late, Intereſt or Right therein, whereby 
1 Eſtate may be defeated, or enlarg'd, or 
ered upon an uncertain Event. Of Con- 
tions fome are implied in Law, others are 
Deed, vis. expreſſy contained in the 
Jed by which an Eftate is conveyed 5 as 
hen the Feoffor, Nonor, or Leſſor, re- 
nes a Rent payable at ſuch Feaſts, on Con- 
tion that if it be behind at the Day of Pay- 
ent, or a Week after, Sc. that then he 
{| re enter into the Whole, or Part; in 
is Caſe, if it be not paid at or before the 
me, he ſhall re-enter according to the Pur- 
of the Condition, and defeat the Eſtate 
the Feoffee, Ec. 

There can be no Re entry for Non-pay- 
nt of Rent without a Demand upon the 
ad; for the Land is the principal Debtor, 
| the Rent iffues out of it, and in A ſſiſe 
rthe Rent, the Land ſhall be put in View; 
an Eviction of the Land evicts the Rent, 
the Perſon of the Feoffee ſhall not be at- 
wards charged. | 

The Demand muſt be made on the moſt 
orious Part of the Land; as if there 
: Houſe, it muſt be made at the Fore- 
wr thereof; if the Feoffment be of a 
d only, it muſt be at the Gate or 
way, or other moſt notorious Place; 
wo Places are equally notorious, it 
be made at either of 'em. If Rent 
bc 
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1 Saund. 
237, 


Payment, that the Money may be numer 


any Part of the Land at any Time of the Da 
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be reſerv'd to K. payable at K. s Receing 
at Weſtminſter, yet if he grant over the 
Rev'n, the Grantee ſhall demand it on the 
Land. If the Rent be demanded at a Place 
not the moſt notorious, and in Pleading 
Demand be alledged at the Houſe, thi 
Feoffee may traverſe the Demand, for! 
was void. If it be reſerved payable at 
Place from the Land, vet it 1s Rent, an 
muſt be demanded at the Place appointe 
obſerving the ſaid Rules concerning the mil 
notorious Place. The Time of Demand aj 
7 by Law, 1s ſuch a convenient Tim 
efore the Sun ſetting of the laſt Day « 


and receiv'd, and yet the Rent is not due. 
the laſt Minute of the natural Day, be 
which Time, if the Feeffor die, his Heir," 
his Executor, fhall have it. And if t 
Feoffee tender the Rent to the Feoffor up 


and the Feoffor tefuſe to receive it, he ff 
not take Advantage of any Demand for i 
Rent on that Nay. 
The Reaſon why the Law is ſo puns 
in theſe Caſes, in appointing a certain 7 
and Place, is, That the Feoffee may mt | 
his Land, by being ſurfrized with an tut 
pected Demand, and the Ferffor may be a 
Certainiy, either to have tlg Rent, er 
Land again for Default of Payment. Bul 
a Rent be granted payable at a certain I 
and if it be behind and demanded, t 
the Grantee ſhall diſtrain, he may ( 
mand after the Day to enable himſelf 

diitrain, 
I 
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Regularly the Feoffor re-entring ſhall 

e ſeisd of the ſame Eſtate he had be- 
fire the conditional Eftate was made; 

et if one ſeis'd in his Wife's Right make 

; Feofment on Condition, and die, and 

bis Heir enter for the Condition broken, 

is Eſtate preſently vaniſhes, and veſls in 

he Wife, for it is impoſſible that he ſhould 

e ſeiſed as the Feoffor was in Right of the 

life, If Ceſtuy gre Uſe before the 27 H. 

. 10. had made ſuch Feoffment and re- 
nred, the Eſtate would have been wholly 
him, and yet before the Feoffment he 

id only an Uſe, for by the Feoffment the 
:jivity between him and the Feoffees was 
holly diſſolv'd. If Ten't in ſpecial T. 
ne tuch a Feoffment, and then his Wife 

& without Iſſue, and he re-enter, he be- 
omes Ten't in Tail Apres. Such Feoff- Vide ſupra 
ent of Land holden by Homage Ance- 9. 
rel, or of Copyhold Land eſcheated, de- 
toys the Privilege, becauſe by the Feoft- 

ent the Continuance of the Preſcription 

r Cuſtom is interrupted. Lord feis'd of 
ent, grants It on Condi:ion, Ten't attorns, 

i Condition is broken, he may diſtrain, 

ut can't have (a) Aſſiſe without a new (2) Contra 
einn. Ten't T. makes a Feoffment on 4 Kep 9. b. 
ondition, and dies, the Condition is bro- 

eh, his Iſſue enters, if he be within Age 

e ſhall be remitted, but if he be of full 

ge, he ſhall not, for by his Entry, in 
ſhe of the Condition deſtended to him 
Heir in Fre, he waives his Title as 
„ein T. by Force whereof he might have 
wored iu Forinedon. Ten't L. mak R 
luc 


(a\ Vide 
fupra 73. 
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fuch Feoffment, and re- enters for 2 Bresch 
he fhall be Ten't L. again, but ſubject u 
the Forſeiture; for u Lefſor's Right of Ri 
entry, once veſted in him for the ſame, fp 
not he loſt by the Leſſees Re-entry far fl 
Condition broken. 4 
One may reſerve Rent on Condition, th 
if it be behind he ſhall re-enter and ho 
the Land till he be fatisficd, or paid th 
Rent behind; and in this Caſe, if all or Pr 
of the Rent be unpaid at the Day, he m. 
re-enter, but when-ever the Feoffee pays, ff 
tenders on the Land all the Arrears, he ma 
enter again. And Note, That tho' the Fe, 
for accept Part of the Rent, he may ent 
and hold the Land till he be paid the Whol 
The Feoffor by his Re-entry gains no Fre 
hold, but an Intereſt by Agreement of t 
Parties to take the Profits in Nature of 
Diſtreſs. Therefore if one had made 
Leaſe L. on ſuch Condition, and renter} 
for Non-payment, he could not have had in: 
Action of Debt for the Rent before (WM 
8 Qu. A. for ſuch Re- entry defeats not ti 
Leflee's Freehold. | ert 
When the Feoffor or Leſſor, c. re en n 
by Force of ſuch a Condition, the Prot 
Mall not go in Part af Satisfaction; but 
the Words were, that he ſhould hold ti 
Land till he be ſatisfied thereof, the Prof du 
ſhould be accounted Parcel of the Satis uin 
tion, and during the Time that ſuch Leger 
takes the Profits, he ſhall not have Debt 7. 


the Rent in Satisfaction whereof he takes brſt 


Profits. | eaſe, 


I Van, ( 
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If a Feoffment be made to B. and his 
Heirs, ſub Conditione quod idem B. ſolvat Talem 
Redditum, &c. or Proviſo (emper quod idem 
B. Hlvat, Ec. or ita quod idem B. Solvat, c. 
in theſe Caſes the Feoffor may re-enter for 
Non payment, tho' it be not expreſly faid 
in the Deed that he may re-enter, If a 
Man make a Leaſe X. by Indenture, pro- 
ſided always, and it is covenanted and a- 
need between the Parties, that the Leſſee 
ball not alien, this is both a Condition 
Jad Covenant. 

The Word Proviſo ſometimes amounts to 
1 Limitation or Qualification, and ſome- 
times to a Covenant. 

Theſe Words in a Deed, 2u0d /7 contin- 
u Readitum predifium a retro fore, give a 
Re-entry, if a Clauſe of Re- entry be added, 
it without it. But the other Words of 
d emſelves make the Eſtate conditional, and 
tit is uſual for the Satisfaction of the 
mmon People to add a Clauſe of Re- 
try, as it is common to put a Clauſe of 
Ilirels into a Leaſe after the Reſervation of 
rt ; but gue Dubitationis Cauſa toliende in- 
wir, non ledunt Communem Tegen; 
refore, tho* the Diſtreſs be reſerv'd, if the 
it be unpaid a Week or a Month, yet 
t Leflor may diſtrain the next Day after 
«due, for the Words are Affirmative, and 
min not the Law. 
en Annuity of Rent be granted pro und 
err, or pro Decimis, or Conſilio, and 
irlt be loſt, or the laſt denied, the Annui- 
tales, for it is executory, and partly in 
ben, aud can't Je taten by the Grantee with- 
our 


tt 


of 
le 


ten 
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Self to marry, and his Heirs, to aſſure him 


Mortgage. 
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out Payment by the Grantor, and the In 
ill not compel the Grantor to pay it when tly 
Conſideration for which it was granted cenſs, 
But ſuch Words make not a State in Land 
conditional, for it is executed. | 

Yet if a Woman make a Feoffment t x 
Man upon account of an intended Marriage, 
which is called a Feoffment caſa Matyi. 
moni Præœlocuti; as if ſhe gives Land with 
ſuch Intent to a Man, <vhom ſbe ingoges ler. 


her Faith and Conſtancy, and ſhe afterward 
marry him, or he refuſe to marry her, 
if ſhe give Land to another to re-inferff ler au 


. ſuch aone whom ſhe intends to marry, who H 
reraearas refuſes to marry her, ſhe may ente 
But ſuch a Feoffment by a Man to a V, 
man is not conditional without apt Woidgll © 
of Condition ; but in the former Caſe thi * 

| 


Law favours the Modeſty of Women, whicl 
reſtrains 'em from asking Advice of Cou 
ſel in Caſes of this Nature. 

One gives Land in Fee, ed Intentioue, th ly 
the Feoffee does ſuch an Act, or 4 Facial *' 
aum, or pro Faciendo, or ad Propcſitum, 3. 
ſuch Words make not an Eſtate condition 
except in the Caſe of the K. or of a Vi 
But a Leaſe J. is not conditional by ſuch li 
Clauſes as theſe, viz. and he ſhall or f. 
not do fo or ſo, on Pain of Forfeiture, & 

If A. make a Feoffment on Condit 
that on Payment of ſo much Money 
ſhall re-enter, this is call'd a Feoffment 


If ſuch Feoffment be made, on Condit 
that- if the Feoffor pay ſuch a Sum at 2 


{ 
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uin Day, he ſhall re-enter, and the Feoffor . 
die before the Day, yet if the Heir pay er 
tender the Sum at the Day, he may-enter, 
tho! the Words be, if the Feoffor pay; for 
the Heir has an Intereſt in Right in the 
Condition, and all the Intent of the Partics 
w2s, that the Money ſhould be paid at the 
Day, and it is the ſame Benefit to the Feof- 
ſee to receive it from the one as from the 
other. So likewiſe the Executors or Admi- 
niltrators of the Mortgagor, or in their 
Default, the Ordinary may Tender, and 1o 
may Guardian in Socage or Chivalry. And i" 
it the Heir be an Ideat, any one may do it | 
fur him out of Charity; but in other Caſes 
the Feoffee is not bound to accept a Tender 

by a Stranger; yet if he do, and the Heir 

or Mortgagor agree, they may re-enter, for 

ns Ratthabitto retrotrabitur & Maudato 

6quiparatur. | "= 

[fa Feoffment be, on a Condition that if 206 

we Feoffur or his Heirs pay 20 l. before 

ſach a Day, Ec. and before the Day he die 

without Heir, the Eſtate of the Feoffee | 
hall not be avoided ; for when a Ccndition | 
5 poſſible at the Time of the Making the | 
Elate, and after becomes impoſſible by the | 
At of God, the Eſtate of the Feoffee is un- 

widable, for being executed and ſettled in | 
lim, it can't be defeated but by Matter ſab- | 


- 


quent, v/S. the Performance of the Condi- 
ton. But if the Condition of a Bond or | 
* Recopnizance be poſſible when made, and | 

"rerwards become impoſſible by Act of | 
Cod, the Bond or Recognizance is ſav'd, | 

for they are executory, a transfer no Ju- | 
2 terc(t 
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rereſt, but only give a Right of Action 10 1; 
brought in Futuro, upon the Default of the 
Obligor, before which there can no Adygr. 
tage be taken thereof, If a Feoffment be 
made on Condition to do a Thing that i 
Malum in ſe, as to kill J. S. the Eſtate if 
the Feoffee is abſolute, and a Bond made on 
ſuch Condition, is void; for the Eſtate ſet- 
led in the Fecffee ſhall not be defeated, nur 
ſhall a Bond be forfeited for the Forbearance 
Adis my am Action; and an (a) Obligee is pu- 
* niſhable for taking ſuch a Bond to ao a Thing 
àgainſt the Law. | 

But if the Condition of a Bond be impoſ. 
ſible at the Time of the Making thereof, 
as for the Obligor to go to Rome the next 
Day, the Bond is fingle, for it is the ſame 
as if there were no Condition at all; and 2 
Feoffment, on Condition that the Feoffce 
go to Rome on a Day, is abſolute, for the 
Condition is repugnant to the Feoftment: 
But if an Eſtate be to ariſe, or a Duty to 
commence on a precedent Condition, that 
is impoſſible, they can never have Effect. 

| None ſhall take Advantage of a Condi- Wiſh: 
tion that is himſelf the Cauſe of the others le. 
not Performing it; as if one difleiſe and U 
hold out by Force the Feoffee, that is by ey 
Condition hound to re-infeoff him; or it WMC, 
the Obligee marry the Woman that the Ob- Wiſe! | 
ligor is bound to marry. 

A Condition in a Feoffment, that the 
Feoffee ſhall not alien, is void, becauſe it is 
repugnant to the Eſtate: But a Bond with 
Condition that the Feoffee ſhall not alicn, 
or not take the Profits, is good. i 
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If the Husband be bound to infeoff his 
Wife, the Condition is void, and the Bond 
good; but if he be bound to pay Money 
to the Wife, that is good. 

In all Caſes of Condition for Payment 
of a certain Sum in Groſs, touching Lands, 207 
fa lau ful Tender be once refuſed, he that 
ouzhe to pay it is diſcharged for ever. But 
this is to be underſtood when a Feoffment 
II made with Condition of Payment of Mo- 
rcy in Nature of a Gratuity ; for if there 
nere a Debt precedent for the ſecuring Co. L. 209. 
whereof the Feoffment was made, tho' the 
{:oftee refuſe to accept it, yet he may have 
an Actien of Debt for it. 

A Tender may be made in Foreign Mo- 
ney current by Parliament or Proclamation; 
and it is ſufficient to tender it in Bags with- Co. I. 3:3. * 
ext ſhewing or telling ir, for it is the Part“ 
* that is to receive it to put it out and 
tell it. 

If A. be bound in tool. with Condition 
e Payment of 50. at a Day to come, and 
u. be tender the 50 l. at the Day, he faves the 
rs Wh cnilty; yet if he plead the Tender and Re- 
nd , he muſt alſo plead that he is yet rea- 
V to pay the Money, and tender it in 
Curt, for the Money tendred was Parcel 
the Sum contain'd in the Obligation, and 
tte Tender ſhall be intended to be made to ſave 
the Penalty : But if the Plaintiff take Iſſue 
in the Tender, and th:t be found againſt 
bim, he loſes the Money for ever for his 
iſe Plea, And if the Condition of a Bond 
de to do a collateral AR, and the Obligee 
etule to accept a Tender thereof, the Obli- 
O 3 gor 
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gor is diſcharged for ever. And if 4. be 
bound in 100 Quarters of Wheat for the 
Delivery of 50, and tender the 50 at the 
Day, he ſhall (a) not plead Uncore Priſt 
for they are bona Peritura, and ic will be a 
Charge to keep 'em. If Obligee or Conuſee 
make a Defeaſance of a ſingle Bond or Sta. 
rute, on Condition of Payment of a leſſer 
Sum at a Day, and the Money be tendrcd 
at the Day, the Obligee or Conuſee have no 
Remedy either for the Sam in the Bond, cr 
Defeaſance. For rhe Ferce of the Bond is talen 
"4 as long as the Defeafance continucs in 
Force, which muſt be till there be a Defauit in 
him to whem it was made; nor can an Aflim 
be brotght on the Defeaſance, which only frees 
re Pariy from an Action, &c. but does not of 
it felf give another, If Obligor be bound to 
infeoff the Obligce, and he make a Leaſe, 
and Releaſe to him and his Heirs, by this 
he ſufficiently performs the Condition. 

If a — — be made on Condition, if 
the Feoffee pay on ſuch a Day ſo much Mo- 
ney, that then he ſhall have the Land to 


him and his Ieirs; this Condition is void, 
for he had a Fee by the Words precedent; 


bat if theſe Words be added, that if he do 
not pay, Sc. that then the Feoffor may tc- 
enter, this makes the Eilate conditional! 
And if the Feoffee before the Day make 1 
Feoffment, either the firſt or ſecond Feoſtre 
may pay it at the Day; the firſt, becauſe he 
is privy to the Condition; the ſecond, be: 
cauſe he has en Iatereſt in the Condition 
for the Safe guard of his Tenancy. 


If a Feoffnent be made on Condition 
tat 


Of Eftates upon Condition. 
hat if the Feoffor pay ſuch a Sum he ſhall 


re-enter, without limiting a Day, the Law 


appoints the Payment to be at any Time 
during his Life, for the Feeffee can be at no 
Prejudice by the Feeffor's being allowed ſolong 
4 Tune for Payment of the Money, becauſe he 
bas che Land in the mean while in Satigfaction 
thereof. Yet if he dies before he pays it, his 
Heir can't perform the Condition, becauſe 
the Time limited by Law is expired. If the 
Condition of a Bond be to do a tranſitory 
AR, (i. e. an Act which may be done in any 
Place,) or a local Act which may be done in 
the Abſence of the Obligee, it muſt be done 
preſently, 2. e. in convenient Time, for that 
i; moſt for the Advantage of the Obligee, and a 
Deed is taken moſt ſtrongly againſt him that 
makes it ; but it the Concurrence of both be 
requifite, the Obligor has Time during Life, 
unleſs he be haſtned by Requeſt, _ 

If an Obligor or Feoffee be by Force of 
the Condition of a Bond or Feoftment to 
pay Money, or make a Feoffment to a 
Stranger, they muſt do it preſently, and 
muſt give Notice to the Stranger, and they 
ſhall not ſave the Condition by making a 
Tender thereof, if the other refuſe to accept 
of it, for zwhere one undertakes to do an Act 10 
a Stranger, he muſt at his Peril take Care of 
the Performance of it. But if a Mortgagor or 
his Heir, Sc. tender the Redemption-Moncy 
tothe Mortgagee on the Day, and he — 
to accept it, the Mortgagor may re-enter. In 
ike manner an Obligor bound to infeoff 
the Obligee, ſhall ſave the Bond by Tender 
and Refuſal, If the Feoffee be by Condition 

O4 to 
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to make a Gift T. or grant a Rent. Charge 
to a Stranger, and he make 'a Tender, and 
the other refuſe it, the Feoffor ſhall not re- 
enter; for it was intended that the Feoffee 


by Re-entry of the Feoffor he would loſe: 
But if he were to make a Feoffment to a 
S:ranger, and he tender it to him, and the 
Stranger refuſe, the Feoffor may re-enter, 
for in ſuch Caſe he is meerly deſigned as an 
Inſtrument to convey the Land to another, 

If A. be bound to B. that C. ſhall infeoff 
D. C. has Time during his Life to do it, 
unleſs he be haſtned by Requeſt, and if C, 
make a Tender thereof, and D. refuſe, the 
Bond is faved; for the Obligor undertakes 
not to do any Act himſelf, but bis Intent 
is to engage for the Readineſs of a Stranger 
to do an Act to another, who ſhall Je intend: 
ed tobe a Friend of the Abligee, and under his 
Influence. But in the ſaid Caſe, if the Con- 
dition were, that C. ſhould infeoff D. on 
ſuch a Day, C. muſt ſeek D: and give him 
Notice thereof, and requeſt him to be on 
the Land at the Day. 

Sometimes in reſpect of the Nature of 
the Thing to be done, the Obligor has not 
Time during his Life; as if the Condition 
of a Bond be to grant an Annuity to the 
Obligee, payable yearly at Eaſter, the Grant 
muſt be made before the next Feaſt f 
Eaſter. 

A Condition requiring the ſole Laboyr of 
the Feoffor or Obligor, or a Stranger, as t 
go to Rome, c. may be done at any Time, 
nor can it be haſtned by Requeſt. , 
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they be nam'd; but if they be nam'd, the 


perlormance of the Condition. If the Con- 
Wition be, that the Feoffee ſhall pay to the 
Teoffor, his Heirs or Aſſigns, he may pay 


ts Aſſigns in Law, and he can make no A. 
gi in Deed of the Money or Condition; but if 
the Condition be, that the Feoffor ſhall pay 
the Feoffee, his Heirs or Aſſigns, it can't 
te paid to the Executors of the Feoffee, but 
his Aſſigns ſhall be taken in the Natural: 
denſe of the Word for his Aſſigns of the 
and; and where there may be Aſſigns in 
Deed, the Law will not make Aſſigns by 


uid to the firſt Feoffee or the ſe cond: 
yy of Payment ſeek the Mortg agee or Ob- 


lortgagor, Sc. be ia th: (Realm of Eng- 
u; but if he be out o 
gland, the other is not bound to feet: 
im there, but ſhall have the ſame Benefit. 
vit he had made a Tender. 

and the Ten't that holds by Corporal Ser- 


lt the Feoffee in Mortgage die before the 
Nay of Payment, the Money ſhall be paid 
0 his Executors, not to his Heirs, unleſs 


Payment can't be made to the Executors,, 
for Deſignatio unins eſt excluſio alterius. If 
the Payment be to be made to Executors,. 


ind they agree before the Money is paid to 
repay Part, ſuch a Mock-Payment is no 


o the Executors of the Feoffor, for they are 


o{truftion, and in that Caſe: it may be 
A\ Mbrtgagor or Obligor mult on the 
oe, and tender the Mon ey, Sc. if the 
the Realm of 


ce to the Perſon of the Lord, ought to | 
x the Lord, Oc. but a Man is not bound 2107 
Q-5. to 
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to tender Rent any where but on the 


If one be by the Condition of a Bond or 
Feoffment to pay ſuch a Sum at a certain 
Place or any Time during his Life, he ought 
to give Notice when he will pay it, and if 
he tender it according to ſuch Notice, or if 
at any Time he meet the O-ligee or Feyffce 
at the Place and tender the Money, he ſaves 
the Penalty, &c. 

If a Condition be broken by Non-pay- 
ment of Rent, the Feoffur may eitlier enter, 
or if he have had Seilin of the Rent, he may 
bring his Aſſiſe, or he may diſtrain for it, 
{if it be ſuch Rent to which a Diſtreſs is 
annex d,) but after he has brought an Aſie 
or taken a Diſtreſs, he can't —_ enter tor 
that Breach ; ſo if he accept a Rent due ata 
Day after, for theſe Acts affirm the Leaſe to 
have had a Continuance after the Breach « 
the Condition. But he may receive and 
acquit the Rent, de Non payment ehere 
was a Breach of the Condition, and then en 
ter; bur this muſt be unden ſtood of Rent fe 


ferv'd on a Leaſe J. xehich may be received "ff vr 

a Debt aucon the Contract, but Rent reſer Wi: © 
zRep.64.b.0 a Leaſe L. could be no otherwiſe due but oli 
Rent, befere the 8 Qu. Anne, and therefore if i! 
Receipt thereof diſpenſed with the Condit1l bee. 

for the Time. I kim 

RO It is moſt adviſeable to appoint the M (on, 
ney to be paid at a certain Time and Pla. 

and then the Feoffor is not bound to fete 

the Feoffee in any other Place, nor to ln 's: 

there longer than is compriſed in the Inde A= 


ture ; nor is the Feoffee bound to receive 
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in any other Place: But if he receive it at 
another Place, or before the Day, it is ſuffi» 


cient. 

If the Condition be to pay ſo much Mo- 
rey, and the Feoffor pay to the Feoffee a 
Horſe, or give him a Statute, or a Bond, or 
pay Part in Money, and be allowed for the 
reſt upon Account, in Confideration of a Debt 


| duc to him from the Feoffee, or give any 


other Thing in Satisfaction of the Money, 


and the Feoffee receive it in full Satisfaction, 


thisis a good Performance, tho' the Thing 
paid be not worth the 2oth Part of the Mo- 
ney; for the ſole Intent off the Condition is to 
errich the Feoffee to the Value of ſo much as 
t expreſi'd therein, which whether it be dons 
n Money, or hat he eſteems worth the Mo- 
wy, is all one in Effect, and leſs Money —4 
be paid at another Day or Place in full Satiſ- 
fiction of the Whole; for perhaps it may be 
wore beneficial to the Feeffee than the Payment 
f the Whole at the Day and Place appointed; 
but a leſs Sum can't be paid in full Satisfac- 
ton of the Whole at the ſame Day and Place, 
for it is apparent, that a leſſer Sum can't be 
i ul! Satisfaction of a greater; yet a Receipt. 
Pact, and an Acquittance under: Seal, in 
fal Satisfaction of the Whole, is ſufficient; 
ſecauſe the Party by his Need acknowledges 
limſelf ſatisfy'd of the Whole. But if the 
Condition be to give a Horſe, &c. or do any. 
wateral Act, Money given in Satisfaction 
charges it not; for the Condition con- 
d in the Deed can't be alter'd by parel 
Areement,. and the Payment of Money, aud 
've proving of @ Horſe, &c. can't be ſaid to - 
Zs. 


' 
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fall not be in the Power of a Stranger to de. 
| feat the Eſtate of another without a ſtrict 


Feoffor, Donor, or Leflor, or to them end 
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the fame Thing in Subſtance. And if Money 
be to be paid to a Stranger, he can't accept 
of a collateral Thing in Satisfaction, for it 


Performance, according to the very Wars, 
but if Money be to be paid by a Stranger to 
the Feoffee, he may accept other Things in 
Satisfaction. | 
A Man makes a Feoffment on Condition 
that the Feoffee and his Heir ſhall Pay a 
Rent to the Stranger and his Heirs, this is 
good Condition; yet ſuch Payment is nut 
roperly Rent, becauſe it iſſues not out of 
IT and an Aſſiſe lies not for it; and yet 
if it be not paid the Feoffor ſhall re-enter, 
and the Feoffee ought to ſeek the Stranger, 
for the Payment is but of a Sum in Groſs, 
A. ſeiſed of Land joins in a Feoffment with 
B. rendring Rent to them and their Hein, 
and the Feoffee grants that it fhall be lau- 
ful for 'em to diſtrain for the Rent, this is a 
good Grant to both, becauſe B. is a Party to 
the Deed. 
And here Note, That Rent, which is pro- 
perly Rent, can be reſerv'd to none but the 


82 Heirs, yet one may reſerve 205. ts 
imſelf for L. and a Pound of Cumin to 
his Heirs ; but if he reſerve rent to himſelſ 
or his Heirs, it is void as to his Heirs, It 
two Jointenants make a Leaſe by Decd 
Poll, or by Parol, reſerving Rent to one 
of them, it ſhall. enure to both ;. but if the 
Leaſe were by Indenture, it would be good 
w him only to. whom it was reſerv d, ” 

ci 
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cue he was privy to the Leaſe. If two 
intenants, one for L. the other in Fee, 
join in a Leaſe L. or Gift T. rendring Rent, 
t ſhall enure to both. If Leffor L. and his 
Leſſee join in a Leaſe L. or Gift T. rendring 
Rent, it ſhall go to Ten't L. only, during 
his Life, becauſe the Poſſeſſion is wholly de- 
rived from the Eſtate of the Leſſee during 
lis Life 3 and at Law, if they had join'd by 
beed in a Feoffment, the Feoffee ſhould 
hare holden of the Ten't L. only whilſt he 
had lived, 

Nite ; Secondly, That neither an Entry, 214 
wor Re-entry can be reſerv'd or given to any. 
Strznger, But the Heir may take Advan- 
uge of a Condition, whereof the Feeffor 
limfelf could not; as if the Condition be, 
that if the Heir pay 20 5. c. that then he 
ſhall re-enter, for the Heir is privy in Blood, 
ts was Aiſiuberited by the Froffiwent, and 
i 4 particular Exception in Favonr of the 
Heir out of the general Rule, for (a) ſuch (a) Contra 
— of Rent or other Hereditament Hob. 139. 
; 101d, 

A Stranger being Grantee of a Rev'n may 
ke Advantage of a. Limitation, that if/o 
to determines the Eſtate without Entry; 
ut at Lato he had no Benefit of a Condi- 
on ems determines not the Eftate with- 
ntry. 
A Condition annexed to a State of Free- 
ad, by ſuch Words as theſe, That if the 
uty do ſo or ſo, that then the Eſtate ſhall 
ale and be void, defeats not the Freehold 
itnout Entry; but ſuch Words in a Leaſe 
void it without Entry, and the aca" 
0 


5 Rep. 54, ſtill remains, LH! he have granted Par. 


48. 
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Leſſee Y. Ceſtuy que Dye, not his Feoffers, 


Statute is Zeſſees. 
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of the Rev'n might always take Advantage 
thereof; but if the Words were, That the 
Leſſor might re- enter, the Grantee had no 
Benefit thereof before 32 H. 8. 

Where the Eſtate is but voidable by the 
Condition, Acceptance of Rent after makes 
it good, but where it is void, -it doth not. 

Succeflors of Biſhop, £9c; ſhall take Bene. 
fit of-a Condition 2 by him; Execu- 
tors or Adminiſtrators of that reſerved by 


ſhou'd have taken Advantage of a Condition 
on a Feoffment made by him. Any Gramee 
of the Rev'n may have Benefit of a Condi 
tion in Law. NIL 

And by 32 H. 8. 34. every Grantee of 
Rev'n may take Advantage of a Condition 
reſerv'd on a Leaſe, which Statute has been 
thus expounded. | | 

1. That it extends to the Grantees of: 
common Perſon as well as of the K. and to 
the Grantees of the K.'s Succeſſors, tho' the 
King only be named: But not to Granteet 
of Rev'ns on Gifts T. for the Word in td 


2. But it extends to Aſſigns of Part « 
the State of the Rev'n,. as when the Rer 
on a Leaſe L. is granted for L. or a Rev: 
a Leaſe Y. is granted for J. becauſe the Wor 
ſpeaks of Executors of the Grantees; but n 
to Aſſignees of the Rev'n of Part of the Land 
in which Caſe the Condition being nt!” 
and againſt common Right, is deſtroyed 
except the K.'s Caſe, in whom the Conditis! 


the Rev'n, for ſo much as remains in ” ca, 


* 
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but the Grantee ſpall not take Advantage of 
it:] And in the Caſe of a Subject, the Con- 
dion may be apportioned by Act of Law; 
s when Part of the Rev'n goes to the Heir 
1: Law, and the other to the Heir by Cuſtom 
of Borough Engliſh. 

3. A Power of Revocation may be extinct 
25 to Part, and remain for the ret; for it is 
in Nature of a Limitation, not of a Condi- 

tion, 
When Attornment was neceſſary, the 


Wy v- 


n Grantee could not take Benefit of the Condi- 
ee WT tion without it. | 
dis 5, The Statute extends to Bargainee, or 


ny other that comes in by Execution of the 
Lie to the Poſſeſſion, tho they be not in the 
er by the Bargainor, Ec. for the Act fays, 
afignees to and by; but it extends not to 
Lord by Eſcheat, or claiming by Reaſon of 
Mortmain, 
6. Bargainee, E9c, can't take Benefit of a 
Condition without giving Notice to the 
Liſe, 
J. The Condition muſt be for doing ſome- 
ning incident to the Rev'n, or for the Be- 
ir of the Eſtate ; as for Payment of Rent, 
Vepairs, Cc. not for doing any Thing in 
rols, tor the Act puts Examples of the firſt 
dort only. 
And by the ſaid Statute, all Covenants and 
greements concerning the Land are tranſ- 
ard to the Grantee. | 


jed i! the Rev'n eſcheat, the Lord ſhall di- 
io en for the Rent refery'd, but ſhall not en- 
Nr Condition broken; but Guardian in 


ure or Chivalry may. F 
I 


. 
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If Land be granted for two Years on Con 
dition that if the Grantee pay 2035, in the 
two Years, that then be ſhall have Pee, ye 
be ſhall not have Fee by paying of it; for 
tho' a Condition increaſing an Eſtate may be 
by Parol, yet no Freehold can paſs without 
Livery. But it an Eſtate be granted for five 
Years, and if the Grantee pay 40 5. within 
the firſt two Years, that then he ſhall Hare 
Fee, or otherwiſe but for five Years, and 
Livery be made, now has the Grantee a Fee 
conditional by Conſtruction of Law, and 
yet the Words ſeem to make the Conditio 
precedent ; but inaſmuch as the Livery cant 
expect, but muſt give a preſent Freehold or 
none, (for which Cauſe a Leaſe J. Rem r to 
J. S.'s Heirs. is void,) this ſhall be conſtrued 
a Condition ſubſequent; for the Law will 
often tranſpoſe Words, that à Feoffment or 
Grant may take effect; as if at Chriſtma; an 
Annuity be granted, or a. Rent reſerv'd « 
a Leaſe, payable yearly at Mic haclimas and 
Lady-day, yet the firſt Payment ſhall be « 
Lady-day, for otherwiſe it would not be peil 
yearly. But if a Thing that lies in Grant be 
granted for I. with ſuch Condition, the Tee 
ſhall not paſs till it be performed. And the 
K. by Letters Patent may grapt Land for 
with Condition to have Fee, and it ſhal] 10 
a precedent one. As to the Authorities that 
ſcem to contradict Litrleton, they ought to a: 
underſtood thus, That a Leaſe Y. was ff 
made, and afterwards an executory Grant u 
inlarge the Eſtate on Condition, and in luc 
Caſe the Freehold' paſſes not till the Conv: ot 
tion is performed, 110 
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A Leaſe L. is made to a Man and Woman 
Condition that whichſoever of em ſhall 
rf marry ſhall have Fee, and they inter- 
rry, neither of 'em ſhall have it for the 
Kertainty, A Leaſe L. is made with Con- 
ion to increaſe the Eſtate on Payment to 
te Leſſor at a Day, and before the Day he 
executed for Treaſon, the Eſtate ſhall not 
eaſe, tho the Condition became impoſ- 
ble by the Act of the Leſſor. 


n, muſt enter if he can; if he can't, he 
ut claim: For a Freehold, whether it lie 
Grant or Livery, can't ceaſe by Condition 
thout Entry or Claim, tho' the Words are, 
iſ, that if he don't pay, c. that then 
Eſtate ſhall ceaſe and be void ; whether 
e Conveyance were by Feoffment, Bargain, 
d Sale, or Deviſe, &c. 

But in the Caſe above, where a Grant was 
de for five Years on Condition to have 


nd on Payment of 205. in the firſt two 
1 ; inaſmuch as the Fee paſs'd from the 
21g lor, by Conſtruction of Law, it ſhall be 
o NE by Non-performance of the Condi- 
co, by like Conſfruction, without Entry or 


um, So if the Feoffee on Condition colla- 
i. e. not conſiſting in Payment of Rent, 
eto the Feoffor, rendring Rent, and the 
tion be not performed, the Feoffor ſhall 
un the Land, and the Rent is extin& ; and 
Condition being collateral, was not ſuf- 
td by the Feoffor's taking the Leaſe, as 
ould have been if it had conſiſted in Pay- 
it of Rent, So if a Man grant a Rent out 
Land on Condition, and it be broken, 

ar 


He that will take Advantage of a Condi- 
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in Judgment of Law, he had but a Leal 
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or covenant to ſtand ſeis d with Power of Re 
vocation, and revoke; in all theſe Caſes 
Entry or Claim is required, . becauſe he th 
is to take Benefit of the Condition is alread 
in Poſſeſſion of the Land. t 

An Eſtate may be ſurrendred on Cond 
tion: But if Leſſee for 40 Years take a ne 
Leaſe for 20, on Condition, c. or a Gr: 
of the Rev'n on Condition, and afterwari 
the Condition be broken, his Leaſe for 
Years ſhall not revive; for it was abſolute 
extinct by the Surrender, and the Conditic 
was not annexed to the Surrender, but tot 
ſecond Eſtate only, If a Guardian in C 
valry be infeoff d by the Infant, this mz 
him a Diſs'or, and abſolutely ſurrenders h 
Eſtate, and yet the Feoffment is void as 
gainſt the Infant, | 

A. makes a Leaſe L. reſerving a Roſe t 
firſt ſeven Years, and if he will hold 0 
then reſerving a Rent in Money, Leflee 1 
not hold over, but ſurrenders, in this C 


ſeven Years ab initio, So if one make 
Leaſe L. and if Leſſee in one Year pay 
20S. that then he ſhall have it but fort 
Years ; his Freehold determines by Non. 
ment, and he has it but for two Years. 
A. makes a Feoffment, on Condition t 
the Feoffee ſhall give the Land to the f 
for and his Wife, in Special T. Remr to 
Heirs of the Feoffor, and the Feoſſor dies 
fore ſuch Gift is made, the Feoffee og 
make it as near the Intent of the Cond1: .. 
as may be, vis. to let the Land to the 
without Impeachment of Waſte, Rem 
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» Heirs of the Body of her Husband of 
Body begotten, Rem'r to the Husband's 
wht Heirs, And if ſhe accept a State for 
"tho it have not the Clauſe of being with- 
; Impeachment of Waſte, or if ſhe marry, 
14 State be made to her and her Husband 
ther Life, yet is the Condition well per- 
med, for ſhe receives the Eſtate defign'd 
GWbBance 3 and the Omiſſion of the Privi- 
# of being without Impeachment of Waſte 
i not give the Heir of the Feeffor, for whe ſe 


ud deſeat the Eſtate of the Wife. 

(e; This Clauſe, without Impeach- 
ut of Waſte, gives the Leſſee Power to cut 
un Trees, and convert 'em to his own 
e; but the Clauſe ſans Impeachment fer 
um Action de Waſte does not.) 


fee ought to make the Eſtate to the Iſſue, 
(the Heirs of the Body of his Father and 
ater begotten, Rem'r to the right Heirs 


weoff em, and they all die before the Re- 
«ment, then ought the Feoffor to infeoff 
Heir of the Survivor, to have and to hold 
tim and the Heirs of the Survivor; and in 
(ale the Heirs of the Father ſhall only 
tit: But if the Limitation were to the 
is of the Heir, then ſhou'd the Heirs of 
Mether's Side inherir, which would be 
ty to the Intent of the Condition. 
the Condition of a Feoffment be, that 
toffee make a Gift in Frankmarriage to 
One 


wefi it vas omitted, a Re-entry, (a) which ( 


307 


220 


) 2 Rep, 


2. A. 


the Feoffor and his Wife both die, the 220 5. 


de Husband. And if divers make a Feoff- Vide ſupri 
it, on Condition that the Feoffee ſhall 5 


* — — — 
. 
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- Feoffee has Time during Life to perfor 
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one not of his Kindred, or an Eſtate ; 
Frankalmoine to a Layman ; he muſt mal 
a State L. in both Caſes : Which is the ſam 
Eſtate which would have paſs'd if the Fe 
had uſed the very Words expreſs'd in the ch 
dition, nor does it appear to be the Fefyr 
Intent that the Feoffee ſhould convey an Jil 
ritance. ; 

Tho' a Condition that ſaves an Eſtate þ 
conſtrued favourably, and that which de 
ſtroys the Eſtate ſtrictly, yet if the Cond 
tion be, that the Mortgagor and J. S. pr 
10 l. at ſuch a Day, and before the Day 
Mortgagor die, it is ſufficient if J. 5. p 
it; yet if both be alive at the Day, th 
Mortgagee is not bound to accept of it foo 
one only, But if a Leaſe for 20 Years þ 
made to two, Provided that if the Leſſet 
die within the Term the Leſſor ſhall n 
enter; if one alien and die, he ſhall oli: 
enter till both are dead, for that is the m 
nifeſt Intent of the Proviſo: But in the ir 
Caſe rhe Subſtance of the Condition is th 
ſo much Money be paid to the Mortgage 
and when the Act of God makes it in 
poſſible to be paid by both the Pa 
named, if it be paid by the other, it WW" 
ſufficient, for it is in Effect the fin 
Sning. - 

When the Condition of a Feoffment 
to re-infeoff, or make a Gift T. to 
Feoffor, or to him and a Stranger, t: 


it, unleſs haſtened by Requeſt ; but it 
refuſe when reaſonably required by tho”: 
that ought to have ſuch Eſtate, the Feoit 
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bis Heirs may re-enter, But if it be to 
ue a Feoffment or Gift to a Stranger, he 
oft do it in convenient Time. 

if the Condition be that the Feoffee be- 


1 ge ſuch a Day ſhall re- infeoff the Feoffor, 
(8 before the Day the Feoffee die, his 
re is abſolute 3 becauſe when the Con- 


nion becomes impoſſible, by the Act of 
ol, within the Time limited by the mu- 
Agreement of the Parties, the Feoffee 
liſcharged. Sed 2. of this Caſe ; for by 
' expreſs Intent of the Fecffment, the 
fe is to be but an Inſtrument to re-con- 
' the Land to the Feeffor, &c. and why 
ud he not take Care that it be ferform- 
| before he dies? And in my Lord Clif- 
{s Caſe, who having - Licence to infeoff 


made to him a Gift T. did infeoff em 
erding to the faid Licence, it was ad- 
ed that the Feoffees were bound to 


| not extend to the Iſſue; and if the 
dees ſhould make a Gift to the Iſſue, 
might ſeiſe the Land for Default of a 
ence, and the Land would not be in the 
e Plight as it was at the Feoffment : So 
in Advowſon be granted on Condition 
te-grant it to the Grantor, the Grantee 
t make the Re-grant before the next 
dance, or otherwiſe the Grantor would 
the next Avoidance: And why ſhould 
tre manifeſt Intent of the Parties alſo 
te Caſe above, wehere a certain Time is 
ted, make it neceſſary for the Feeffee 
condey before his own Death; for o- 

therwwiſe 


le the Gift in his Life, for the Licence 
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therwiſe the neglecting ta perform the ond 
tion, which was the ſole Inducement of tl 
Fecffinent, would give him an abſolute Fs 
he happen to. die befere the Time; whey, 
by performing it, be ſhould laue nothing, 
| 221 When the Condition is, That the Feof 
h ſhall re-infeoff, or mzke a Gift in Tall, & 
to the Feoffor, and the Feoffee before he 
forms it makes a Feoffment or Gift in T 
Leaſe L. or I. in præſenti, or future, 
another Perſon, or marry, or grant a Ret 
Charge, or be bound in a Statute or Rec, 
nizance, or become profeſs'd; in all thi 
Caſes the Condition is broken, for the F 
fee has either diſabled himſelf to make: 
Eltate, or to make it in the ſame Plight 
Freedom in which he received it; and bei 
once diſabled, he is ever diſabled, tho 
Wife ſhould die, or the Rent, Sc. ſho 
be diſcharg'd, or he ſhould be deraig 
Oc. before the Time of the Reconveya 
222 Rut if the Feoffee be diſſeis'd, and during 
Diſs'in marry, or be bound in a Recoy 
zZance, and the Wife die, or the Reco 
zance be releaſed before he re enters, 
Condition is not broken, becauſe the L 
was never charged, 

But tho' the Feoffor be diſabled to | 
form the. Condition by Attainder ot 
like, before the Day; vet if at the | 
the Diſability is removed, and the C. 
tion performed, it is ſufficient, for the | 
Ice can be at no Prejudice thereby ; hi 

| the former Caſe the Ferffee, by iucuul 
| the Land coutrary to the Intent of = 0 
| 1 i 
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un, gives the Feoffor a Right of Re-entry, 
ch (ball not be loſt, tho“ ſuch Incumbrances 
e eſicrrvards diſtharged. 

Fa Deed of Feoffment be made with- 
ut any Condition, and Livery by Force 
# it be made on Condition, nothing paſſes 
the Deed, becauſe the Condition is not 
mpriſed in it, and it is of the ſame Force 


it, 2. 3. If it were agreed between two, 
\ make a Feoffment on Condition for 
urety of Payment of certain Money, and 
be Livery had been made generally to the 
-offee and his Heirs, it was ſaid, that the 
late ſhould be conditional, becauſe the 


nent of the Parties continued at the. Time 
ve the Livery, which ſhould be intended 
n be made in Purſuance thereof. 

20 


A Condition annex'd to a Feoffment or 
ant in Fee, (tho' it be of a new Rent, 
to the Sale of one's whole Intereſt in a 
tattel, that the Feoffee or Grantee ſhall 
t alien, is repugnant and void; for ini- 
wn eſt liberis hominibus non eſſe liberam 
rm ſtarum alienationem : It is alſo a- 
nit the Benefit of Trade, and would in 
great Meaſure reſtrain Bargaining and 
ntraQing between Man and Man. But he 
at has a Rev'n may reſtrain his Nonee, or 
re from aliening; and before the Sta- 
ie of Hia empreres lerrarum, a Man 
t have made a Feoffment, and have 
Ned, that if the Feoffee, or bis Heirs 
ud alien without Licence, that they 
ould pay a Fine: And ſome ſay, that he 
gut have reſtrain'd the Alienation by 

; Condi- 


dr | 
e ! 
| 
bt 


mh 
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; if no Deed had been made. ZBefore 29 Vid. ſupra 


80 


223 3. 
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Condition, (as K. may ſtill do,) becauſe 


might have reſerv'd a Tenure to himſe 
Feoffment of B. Acre, on Condition t 
the Feoffee ſhall not alien W. Acre, is goo 
for it is not repugnant to the Feoffment 
B. Acre, becauſe that may be alic 
without Forfeiture, If it be the Conditi 
of a Feoffment, that the Feoffee ſhall x 
infeoff J. S. and the Feoffee infeoff 7 
on Purpoſe that he ſhall infeoff 7. K 
ſaid this is a Breach 5 for quando aligt 
prohibetur fieri ex directo, prohibetur 
Fer obliguum. Whatever is prohibited 
Statute or Common Law, as Alienations 
Mortmain, Ec. may be prohibited by Ct 
dition, | 

A Condition annex'd to a Cift in T.t 
neither the Nonee, nor his Heir, ſhall 
continue, is good; ſo is a Condition in 
Feoffment made to a Biſhop, that neither 
nor his Succeflor ſhall alien without Conſe 
of the Chapter, for the Acts reſtrain'd 
ſuch Conditions are tortious. A Condit 
not to alien in a Feoffment made to Hi 
band and Wife ſhall reſtrain their Alie 
tion by Deed, but not by Fine; for tl 
would be repugnant and void: It is! 
that ſuch a Condition in a Feoffment to 
Infant ſhall reſtrain his Alienation during! 

Nonage. | 
A Leſſor, in Reſpe& of his Rev'n, rr; 
by Condition reſtrain his Lefſee from a. 
ing; and Donor may by Condition reltraE- 
the Power which Ten't T. has by Stat w. 
to make Leaſes for 3 L. or 21 I. for 9c 
bet poteſt renunciare juri pro ſe 1 | wp 
I 


l 
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wt an Eſtate T. has ſive eſſential Incidents, 
woe of which can be taken away by any 
(:ndition.. 1. To be diſpuniſnable of 
ale. 2: That the Wife ſhall be endow- 
l. z. That the Husband ſhall be Ten't 
ki Curteſy. 4. That Ten't T. may ſuffer a 
mmon - Recoyery-;, 5. That collateral 
arranty, (ruhte with or guithout Aſſets, 
nat before 4 & 5 Anne 16.) or lineal with 


ers, may bar it. , e 

lf Ei in T. with a Rem'r in Fee, be 
ude to the ſame Perſon, with Condition 
tt to alien, this is good as to the Entail, 


Jonce make a F ffment, and Donor re- 
er, ſome ſay that he ſhall leave the Fee - 
pple in the Fe offen.... 

It is holden, that the Donor may make a 


fit of his Iſſues. ny a0? 
lf Lands be given in T. on Condition, 


4 .it the Donee die without, Heir of his 
die, that the Donor may re-enter, this is 
He Condition for when the Iflues fail, 
liehe Eſtate determines by expreſs Limita- 
ti; but if the Condition be, that if the 
MH nee diſcontinue, and die without Iflue, 

0 


the Donor ſhall re enter, this is good; 
being in the Copulative, both Parts 
t be performed before donor can re- 
7; but if the Condition be in the Diſ- 
tire, it is ſufficjent to perform one Part. 
0 Leale for 20 Years is made to Husband 
tac wife, and if he and his Wife, or any Child 
een em, ſhall fo long live; the Wife 
without Iſſue, the ** ſhall not de- 


termine; 


u void as to the Fee; therefore if ſuch 


dition that the Donee may alien for the 
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| Wife or any Child, Se. So if an Uſe by 


3 Kd. 6. 4. ters Patent made fince the 2) H. 8. m 
t; U.. e. be pleaded by K.'s Patentees, or any chin 


226 


10 Rep. of his Wife's Deeds, * and he may lecßp 


94. b, 
95: * 


A Man can't plead a Condition to de 
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termine; for the Senſe is, if Husband, « 


limited till A. ſhall come from beyond Se, 
and attain his full Age, or die, the Uſe 
ſhall ceaſe if he come from beyond Ses, 0 
attain his full Age, or die. 


fear a Frechold without ſhewing à Record 
or Deed to prove it; but a Condition t 
defeat the Grant of a Chattel, he may. 
| He that pleads a Deed, ought to ſhey | 
to the Court, that the Court may judg 
whether it have legal Words: And of 
tient Time the Court, on View, judged | 
void if raz'd or interlin'd in Places mate 
rial; but now it is left to be tried by th 
Jury, whether it be done before Deline 
ry. The Deed it ſelf muſt be ſhewn; nc 
can any Inrollment thereof, or Excmplific 
tion under the Great Seal be pleaded » 
by Statute a Conſtat, or Inſteximus of 


ing under em, as well againſt K. as « 
other, A Conſtat, Sc. can only be of ü 
Inrollment of Record; but not of a Det 
or any other Writing, that's not of Reco 
Nor can a Deed inrolled till duly 4 
knowledged. "6 

Thoſe that come in by Act of Lay, 
Ten't in Dower, Statute Merchant, & 
may plead a Condition without ſhewing 
Deed ; but Ten't by Curteſy cannot, fort 
Law preſumes that he had the Poſe! 


during his Life: Nor ſhall the _ 
6 [x 4 
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E{cheat, becauſe the Deed belongs to him, 


Party, or juſtify as Servants by his Com- 
mand, Ec. plead a Condition without 
ſewing the Deed. 
Ten't T. makes a Feoffment on Condi- 
ton, re-enters and dies; his Iflue being 
remitted, needs not in Pleading this Spe- 
al Matter ſhew the Deed, for he by the Re- 
witter claims above the Condition. 
v i888 Ten't to a Precipe pleads in Abatement 
of the Writ, (for Non-Tenure,) That J. S. 
infcoffed him on Condition and re-enter'd, 
and was not compelled to ſhew the Deed, 
becauſe the Demandant was a Stranger, nor 
id the Tent make himſelf a Title againſt 
im by Force of it; and it may be that on 
he Re-entry the Deed might be given up 


ee evicted by the Mortgagor, may in an 
action of Debt for the Rent by Mortgagee, 
ew the Condition and Re-entry without 
: Deed, for he is no way Privy to it: And 
s ant the Feoffee, after a Re-entry by the 
eoffor, for Condition broken, enter and 
le away the Deed and detain it, the 
econcoffor, in an Aſſiſe brought againſt him, 
il not be enforced to ſhew the Deed, 


ter a Feoffment to be Cauſa Matrimonii 


relceutt, albeit ſhe have not any Writing 
for Ho prove it. 


Cl elt a Condition on a Paro! Leaſe L. (ade 
ep 0 re 29 Car. 2. 3.) be broken, and the Leſ- 
xd te enter, and the Leſſee bring an Aſſiſe, 
ſche P 2 and 


nor any that claim by Conveyance from the 


o the Feoffor, The Leſſee of a Mortga- 
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ir the Feaffee ſhall take no Benefit of his Vide ſupn 
ru Wrong. A Women may in Pleading 
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and the Leſſor plead Null tort, c. and the 
Jury find the Leaſe and Condition, and Re. 
entry in a ſpecial Verdict, the. Court ought 
to give Judgment, that the Plaintiff ſhall 
take nothing by his Aſſiſe. But if after the 
Entry of the Leflor for the Condition bro. 
ken, the Leſſee re-enter, and the Leſſor 
bring an Aſſiſe, and the Leff e plead in 
Bar the Leaſe L. made by the Plaintiff, fi- 
ving the Rev'n to him, this is a good Bar; 
becauſe he owns the Revn to be in the 
Plaintiff, and the Leſſor has no Remedy 
for he can't plead the Condition withou 
ſhewing a Deed, and the Leaſe was with 
out any. One can't plead a Leaſe J. in 
Bar of an Aſſiſe, as to ſay Aiſa non; but 
he may juſtify by Force of the Leaſe, anc 
conclude, & ut ſuns tort ; and if no Fiee 
holder may be named, he ſhall plead Null 
Ten't del Franktenement noſme en le Brief 
One may plead a Feoffment with Wai 
ranty in Aſſiſe, but he muſt rely on the 
Warranty, for otherwiſe, if it be a Feoffmen 
of. the Party himſelf on an Anceſtor fru 
whom he claims in Fee, the Plea would l 
aouble. 

A Special Verdict may be given on an 
Special Iſſue, as well as on a General Iſſue Wh: 
and in Criminal Cauſes as well as Civil. Fi 

No Judgment can be given on an ince! 
tain Verdict; as if in an Action againſt Eee. 
ecutors, the Jury bnd upon the Iflue © 
 Pleinment adminiſtre, that they have Good 
in their Hands not adminifter'd, but d 
not aſcertain the Value. And if they « 
not try the whole wherewith they 

charged 
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hirged; as if an Information be brought 
concerning 100 Acres and a Houſe, and 
ey find the Defendant guilty as to the 
Acres, but ſay nothing to the Houle, this 
b inſufficient as to the whole: But if they 
ind the whole and more, that which is 
more is Surplus, and ſhall not ſtay Judg- 
nent. And it the Matter and Subſtance of 
the Iſſue is found, it is ſufficient, 


The Jury may find Eitoppels which bind 


the the Interelt of the Land; as the taking a 
dy Leaſe of one's own Land by Indenture, and 
out] Court ought to adjudge according to 


the Special Matter, (a) as much as if it (a) Cro. El. 
hd keen pleaded; and they may find a hy 5 
wllateral Warranty tho' it were not plead- 

ed, becauſe it binds the Right; but they 
ant find it in a Writ of Right where the 
I: is join'd on the mere Right. 


The Jury can't vary from a Verdict re- 
Na erded, but before it is recorded they may 
tnWry from it. A Verdict ſhall be intended 
neue be true till it be reverſed by Attaint; 
fuß ereſore no Superſedeus of the Execution 
Judgment is grantable on bringing an 


taint to reverſe it. It is fineable for the 
uy to eat at their own Charge after they 
re departed from the Bar; but it ſhall not 
id the Verdict: To eat at the Charge 
one of the Parties before they are a- 
ſeed, ſhall avoid the Verdict if it paſs 
Ir him; but to eat at his Charge after 
are agreed, aud have given à privy Ver- 1 Vent. 125. 


"7 


t , ſhall not avoid it. If either Party, 
ay for him, deliver à Letter, or any 
' dence touching the Matter in Iſſue, 
ged p 3 which 
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(a) Kel. 52. 
Contra. 
(6) 1 Vent 


97 
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Party. But if the Jury carry away 2 Wri. 
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which was not produced in Court, it hal 
avoid the Verdict, if given for the ſims 


ting not ſealed up that was given in Evi. 
dence, this avoids not the Verdict, tho' it 
ought not to have been done. 
After their Departure from the Bar 
they are to be kept in ſome convenient 
Place without Meat, Drink, Fire, Candle, 
or Speech with any but the Bailiff, In (i. 
vil. Cauſes they may give a privy Verdi 
before any Judge of the Court, and then! 
they may eat and drink; but they may 11 
ry from it, and the Verdict which they 
give in open Court ſhall and: But in Cr 
minal Cauſes of Life or Member, no priy 
Verdict can be given. And in ſuch Cauſe 
the Fury ſworn and charged, can't be (4) di: 
charged till they have given a Verdict. (b) ] 
they can't agree in ſuch Canſes, they muſt l 
carried after the Fudge in Carts till the 
agree. 00 1 
If a Need be made and dated out 0 
England of Land lying here, yet if Liver 
be made ſecundum formam carte, the La er. 
ſhall paſs. * 
The Jury may in any Cafe, if they win 
take upon em the Knowledge of the Lil 
give a General Verdict; but if they millai 
the Law, an Attaint lies againſt them. be 
An Indenture is a Deed in Parchmente 
Paper indented on one Side or the Toth 
anſwerable to another, comprehending t 
ſame Matter: If it be actually indented, 
is not neceſſary that it be ſaid to be an 1"! 
denture; and if it be called an Indentu len 


a 
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ind not actually indented, it is no Inden- 
ute. All the Parts of it are but one Deed 
in Law, therefore after the Eſtate deter- 
wind, the Part of the Donee belongs to 
tc Donor : If the Feoffor feal his Part, it is 
his Deed, tho' the Feoffee ſeal no Counter- 
put; and when the Feoffee has feal'd his 
Pic, it is the Deed of both. 
Some Indentures are in the 3d Perſon, in 
this Form, Hæc Indentura facta inter A. de 
B. ex und Parte, Cc. The Statute which 
ys that Bonds in the zd Perſon are void, 
mult be underſtood of thoſe taken in other 
Courts out of the Realm. | 
ladentures in the firſt Perſon begin thus, 
0maibus in Chriſto figelibus ad quos, £96. and 
tho' the Words of ſuch Indentures are only 
the Words of the Feoffor, yet. when the 
Foffee has put his Seal, it is the Deed of 
both; but Mention muſt be made in the 
Deed that the Feoffee has ſealed, for he is 
10 way privy to it, being in the firſt Perſon, 
but by the Clauſe of putting his Seal to it. 
A Leaſe is made for L. Rem'r in Fee on 
ertain Conditions, and Leflee ſeals it and 
es; he in Rem'r is bound to perform the 
onditions, tho' he ſealed no Part of the 
Indenture, inaſmuch as he agrees to have 
ie Land by Force of the Leaſe in which 
ic Conditions are contain'd; but by Spe- 
1 Limitation the Conditions may extend 
the Leaſe only. 
A Leaſe I. is made to A. and B. and there- 
i they grant to be bound to the Leſſor in 
vl. in caſe that certain Conditions in the 
pu venture were not perform'd ; in an Action 
al P 4 of 


yer 
zANC 


W! 
Fl 
tak 


nt C 


Tof 


319 


320 


of Debt for this, tho' it be a Sum in Groſ 


if not denied, is delivered to the Party at 


- lawful than wrongful Means. Tho! a Trung 
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both the Leſſees muſt be named, albeit the 
Deed were delivered to A. in B.'s Abſence 
A Feoffment is made by Deed! Poll o 
Condition the Feoffor enters for à Breach 
and gets Poſſeſſion of the Deed Poll: Som 
have ſaid that he can't plead it, becauſe the 
Property thereof is in the Feoffec. But the 
Law is otherwiſe for theſe Reaſons. 
1. If in an Action between em the Feof 
fee had ſhewn the Deed in Court, the Feof 
for might have pleaded that it was made o 
Condition, Sc. and by the ſame Reaſon 
when he has it in Hand, he may plead it 
eſpecially ſeeing that he is privy to it. 
(Note, That when a Deed is ſhewn in 
Court, it remains there all the Term; 2 


the-End of the Term; if it be denied, it rc 
mains in Court till the Plea is determine 

2. If two do a Treſpaſs, one may plead 
Releaſe to the other ; ſo may Executors a Re 
leaſe to the Heir; 0 may a Joint Obligor 
Releaſe to the other, tho' the Property of the 
Deed belong not to him that pleads it; but 
inaſmuch as they are Privies, they can't pead 
the Deed without ſhewing it. An Actio 
of Treſpaſs may be joint or ſeveral at tht 
Will of the Plaintiff, but an Appeal of Deu 
muſt be ſued againſt all the Detendants. 
3. The Feoffee may grant the Deed to thi 
Feoffor, and then the Property belongs to him; 
and when a Deed is ſhewn by the Feoffor, the 
Law rather intends that he came by it Þ 


in Action can't be granted, yet the * 
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nay, dis. the Wax and Parchment, and the 
Grantee may cancel 'em at Pleaſure. 

Sometimes the Law annexes a Condition: 
0 an Eſtate, which is as ſtrong as if it were 
expreſſed in a Deed; as when one grants the 
Fakerſhip of a Park for L. if the Grantee: 
bo not well keep the Park, or kill any Deer 
without Warrant, or cut down. Trees, or 
Underwoods, and convert them to his own 


of Mie, Ec. the Grantor may ouſt him, and 
eofMWſerict it to any other. But without ſpecial: 


image Non-attendance of it ſelf is no For- 
kiture of ſuch a private Office, as it is of a 
publick one, 

A Park is a great Incloſure privileg'd. ſor 
iid Beaſts of Chaſe by Preſcription or K.'s. 
rant, Every Foreſt is a Chaſe, nor é 
wy but neither Foreſts nor Chaſes are 
nclos'd, WE 
An Officer for Life, Sc. that has only a: 
"lateral Fee, may be diſcharged of his Ser- 


Re te, but he ſhall have his Fee; but where 
or kee is to be taken out of the Profits be - 
' thefW12ins to his Lord within his Office, he 
bur be diſcharged, | 


dei tere the Condition in Law requires: 
Ki!! and Confidence, as in caſe of Offices, . 
„an Infant, or Feme Covert: not obſer- 
ns it, whether they come to the Eſtate: 
' Grant or Deſcent, abſolutely forfeir: 
cir Intereſt: For ſuch Grants were origi- 
% made in Conſideration of. the Capacity 
4. lategrity of the Grantee, , who when he 
mes unqualified,. the Granior may chuſe* 
ter fit for ſuch Service; But if an In- 
it or Fezze Covert break a- Condition in- 
m3) P 5: Law, 
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Law, that requires no Skill or Confidence 
as when being particular Ten'ts, they make 
a greater Eſtate than they lawfully can, thi 
is no abſolute Forfeiture. Yet a Conditio 
in Deed binds 'em as much as if they were ; 
Full Age or unmarried, for the Law «vill no 
to the Prejudice of the Feeffer, and egainſt bi 
expreſs Reſervation, make their Eſtate leite 
than they receiv'd it, But in Waſte, a Rect 
very had againſt em, binds 'em for eve 
For "ns againſt the publick Gocd, and an 
- reparable Damage to the Inheritance. 2. 
(a) Co. Lit. i (a) Ceſſavit againſt an Infant claiming | 
381.&% Deſtent, he ſhall have his Age; and genera 
ly where a Statute gives an Entry, as fe 
an Alienation in Mortmain, Sc. Infan 
or +a Coverts, ſhall not be abſolute 
arr'd. 
Regularly, he that enters or recovers þ 
Force or an implied Condition, whether 
Law or Statute, ſhall not avoid precede 
Incumbrances, except when Leflee for L 
makes a Leaſe Y. and then enters and co 
mits Waſte ; in which Caſe the firſt Le 
recovering in Waſte, ſhall avoid the Le 
X. for the Statute ſays, he ſhall recover / 
224 cum Vaſtatum. It is ſaid, if an Officer} 
Life have an Houſe that belongs to his 
fice, and grant a Rent, and forfeit, that! 
Grant remains good for his Life ; ſed & . 
the Grantor of the Office is in no Defaul!, 1 
yet by the Act of his Grantee, would lojc t 
Benefit of having the Ofgice ſupply'd !yWMu::; 
worthy a Man as might be induced to aca 
of it with its uſual Appurtengneces, 
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By Statute, if an Officer concerning the; l. 6. 16. 
{miniſtration of Juſtice, or K.'s Treaſure, ) E. 6. 1, 
(alles, Sc. fell, or take Promiſe for the 
{id Offices or any Deputation, he ſhall for- 
fit his Office, and the Contract ſhall be 
50d, and the Buyer or Promiſer, &c. diſa- 
bled to hold the ſaid Office; and this can't 
te diſpens d with by any Non Obſtante, as it 
«3 reſolved in Sir Ro. Vernon's Caſe, who Vide ſupra 
being K.'s Cofferer, for Money ſurrendred to 7s. 
the K. to the Intent that the K. might. grant. 
to A. yet A. could not hold it. 

Grants of Offices of Steward, Bailiff, Cc. 
ze ſubject to this Condition in Law, that the 
Grantee ſhall. duly execute em, and they: 
et exerciſe them by Deputy, unleſs they 
ere granted to be occupied by the Grantee: 

« his Neputy. 

Littleton calls Limitations Conditions in 
Lu; as when Land is given to Husband. 
nd Wife during the Coverture ; and ſuch a 
te ceaſes by Death, or Divorce a Vinculo, 235 
thich can only be Cauſe: Metus, Frigidita- 

% Conſanguinitatis,. or Afinitatis. By 32 
S. 38. all Marriages are lawful — 

ue not prohibited by the Levitical Degrees; 

lierefore, where a Man was queſtion'd in 

de Spiritual Court for marrying his late 
dies Siſter's. Daughter, a (a) Prohibition () Quzre 
bis granted. But a. Divorce a. Menſa __ ys 
Lao, which is allow'd for Adultery, . 
ai diſſolve the Marriage 4 Viuculo Matri- 

e, for it is ſubſequent to the Marriage, 

du jn the other Caſes the Marriage was un- 

ful ab initio. ä 


proper 
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236 


Vide ſupra 


170. 
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paſſes by Way of Uſe executed, by 27 H. 


Of Eftates upon Condition. 
Proper Words of Limitation are. Dim 
dummodo, guamdiu, donec, quouſpue, ubicun. 
gue, uſque ad, tamdiu, or ſo long as he ſhall 
live ſole, or chaſte, or pay ſuch a Rent, or be 
Abbot, or Parſon, &9c. 

Where one devifes Land to his Executors 
to be ſold, or his Land to be fold by his Ex: 
ecutors, which is all one, if they ſell not 
convenient Time, the Heir may enter, and 
it is no Plea that the Money offered to em 
for the Purchaſe was not to the Value of the 
Land; but when one deviſes that his Exe 
cutors ſhall ſell the Land, they may do it at 
any Time, for in this Caſe they ſhall not 
take the Profits, but in the firſt Caſe they 
ſhall take the Profits, yet they ſhall not be 
Aſſets. Ouære. 

Deviſe of Land ad Solvendum, or Venden 
aum, or paying ſo much to J. N. amounts tt 
a Condition; and where one has two Daug! 
ters, and deviſes Land to one of 'em, paying 
10 J. to the other, the Siſter for Non-pay 
ment may enter into a Moiety. 

Eſtates of Inheritance executed and ſetil: 
in 5% er by Livery, or Releaſe of Diſs's 
to Diſs'or, can't be defeated by Defealanc 
made after, but by Defeafance made at th 
Time of the Feoftment or Releaſe they ma 
for que incontinenti fiunt in eſſe videntur, bu 
Rents, Conditions, Warranties, Cc. may! 
defeated by Defeaſance made afterwards, lo 
fuch Inheritances are executory. 

Tho? a Power of Revocation of an EH 
paſſing by Conveyance at Common Ls 
be repugnant and void, yet where an Eſta 


{uct 
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lch a Power of Revocation of the Uſe, and 
enſequently of the Eftate, has been allowed 
to be good: As if a Man covenant to ſtand 
cid to the Uſe of himſelf for L. and after 
the Uſe of his Son in T. Sc. Proviſo that 
he may revoke any of the faid Uſes, and af- 
rrrards revoke em, he is ſeis'd in Fee a- 
ein without Entry or Claim, and he may 
revoke Part at one Time and Part at another. 
Fu by making a Feoffment or levying a 
Fine of Part, he extinguiſhes his Power as 
chat. ow” 
Where the Power of Revocation is 5 
v2 Stranger, he can't any Way releaſe it, 
I anot ter may give me a Power over him- 
er his Eſtate, whether F =eill or no. But 
c Power reſerv'd to him from whom the- 
late paſſes may be releas'd by Deed, or by 


it 1s in Nature of a Condition, whereby he 
y reſtore himſelf to his former Eſtate when- 
r he pleaſes, and confequently ſuch Power, 
e Her Reſervations, may be releasd. By 
e ſame Conveyance by which the old Uſes 
revoked, new ones may be limited. 


N Deſcents which take, away Entries. 
) Eſcents of corporeal Inheritances, either 
in Fee or in Tail, take away the Entry 


him that has Right: As if a Diſsor die 
id, and his Land deſcend to his Heir. 


Nati: the Deſcent of incorporcal Heredita- 
= ts puts not him that has Right to his 
5 att Won, | 
L. Formerly 


hing a Fine, which is a Releaſe in Law; 
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Formerly, if a Diſs'or had long continued 
in quiet Poſſeſſion, or his Feoffee a Day and, 
Year, the Diſsee could not have entred. 
If Land be recovered againſt A. and he 
die before Execution, or if there be a Reco 
very againſt Leſſee L. and he die, and the 
Rem'r Man alſo die ſeis'd before Execution 
the Recoveror may enter without being ar; 
ven to a new Action, becauſe it ſhall be in 
rended, that if his Title be good againſt t| 
one, it is good againſt the other. 
But if, after Execution had, the Recorere 

3 had diſſeis'd the Recoveror, and died ſeisd 

the Deſcent ſhould take away the Entry e 

the Recovcror, but this is expreſly contre 

| dicted in Keilway 45. b. becauſe the Heir 1 

| privy to the Recovery. 

A. recovers againſt B. in a Writ of Rig 

of Advowſon, or is his Conuſee of a Fine « 

the Advowſon, and-Z. ufurps the next Tur 

A. is out of Poſſeſſion, for at Law every Pr" 

ſentation by Right or Wrong, put all Perl 
to their Writ of Right. 

By 32 H. 8. 33. no Dying ſeis'd, Ee. 
a Diſs'or takes away an Entry, unleſs 
have been in quiet Poſſeſſion for five Ye 
after the Diſs'n 5 but tis ſaid, that the v! 
tute extends not to Abators or Intrude 
nor to the Diſs'or's Feoffee; but it exten 
to all Diſs'ins with or without Force, al 
to Succeſſors whoſe Predeceſſors were d 
ſeis'd, tho' it only ſpeaks of the Dils' 
and his Heirs; if Lefite L. be diſſeis d, 
the Diſs'or die within the five Years, . 
then Leſſee die, it is ſaid that Remr | we 


c 


art enter, for his Entry was not lawful at 
e Time of the Deſcent, as the Statute 
ſneaks; but if the Leſſee had died before the 
Deſcent, the Rem'r Man might enter. Af— 
er the five Years, Diſs'ee mult make conti- 
zul Claim as before the Statute, 

A Deſcent of an Eſtate in Tail alſo takes 
ay the Entry of him that has Right; as 
ben a Diſs or makes a Gift in T. and Do- 
we dies ſeis'd. But if the Donee diſconti- 


Jed, his Iſſue is remitted, and Diſs'ee may 
enter, for the Eſtate that deſcended is va- 
find. So if an Eſtate T. deſcend, and af- 
t determine for Want of Iſſue, Diſs'ee may 
ater on him in Rev'n or Rem'r. 

No Writ of Entry in the Poſt lay at Law 
iter a Conveyance beyond the Degrees. 

Thoſe that are in by Wrong, as Diſs'ors, 
Ce. Succeſſors, K. being Grantee, K.'s Pa- 
rutee, Ten't by 8 Woman endow'd 


he Uſe by Statute, are all in the Paſt; but 


„ WW Voman endow'd by the Heir is adjudg'd in 
ve ber Husband. 
. Sol 1 bo! the Land be conveyed beyond the 


Jeprees, it may be brought back, as if the 
rd Feoffee re-infeoff the Third. 
Rem'r Man after Death of Leſte L. is in 


e Per by the Diſs or. 
iſ 10 take away an Entry, there muſt be a 
1, ig ſeis d in Demeſne, either in Fee, or 


. and alſo a Deſcent; therefore, if a 
lor make a Leaſe to A. and his Heirs for 
5 Life, and A. die ſeis'd, or if he make a 

: Leaſe 


we, and difleiſe the Diſcontinuee, and die 


2 
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by Diſs'or, Lord by Eſcheat, Recoveror, Vide ſupra 
(nuſce of a Fine, Ten't by Execution of 3 


32 2 Of Deſeents which take away Emries, 


240 


ed from the Diſs'or, yet he died not ſeis' 


the Condition be broken before or after t 


Leaſe L. Rem'r to K. (whoſe Eſtate can't hy 
wrongfully deveſted,) and the Leſſee be dif 
ſeis'd, and the Diſsor die ſeifd; ſuch De 
ſcents of a State L. take not away the Ent 
of the Niſs'ce. But if he in Rev'n or Re 
mainder in Fee or T. diſſeiſe Leſſee L. and 
die ſeis'd, this takes away the Diſs'ee's En 
try. And a Dying ſeis'd in Law is ſufficient 
as if an Infant's Diſs'or die ſeis'd, the Infant 
comes to Age, the Diſs'or's Heir dies before 
he enters, this takes away the Entry of the 
Diſs'ee, (and yet if one that was only ſeis 
in Law make a Feoffment of other Land 
with Warranty, and die, ſuch Land wheres 
he was only ſeis'd in Law, ſhall not be re 
cover'd in Value from the Heir.) 

If a Diſs'or make a Leafe L. and then ii 
ſeis'd of the Rev'n, this takes not away thi 
Entry of the Diſs'ee. And fo if he make 
Leaſe for his own L. and die, the Diſs ee ms 
enter, for tho' the Fee and Freehold deſcend 


thereof, But if he only make a Leaſe J. 0 
ſuffer Execution of a Judgment in Debt, ani 
die, the Diſs'ee can't enter. | 

If a. Diſs'or or his Alienee die witho 
Heir, yet the Eſcheat. of the Fee to th 
Lord takes not away the. Diſſeiſee's Entr) 
but if they had died ſeiſed, and the Lan 
had deſcended, the Entry had been tak: 
away, and then if the Land eſcheat after i 
Deſcent, the Diſs'ee cannot enter upon t 


Lord. : | 
If a Feoffee on Condition die ſeiſed, 1 


Deſcent 
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Neſcent; or if he be diſſeiſed, and a De- 
ent caſt, by which his Entry is taken away, 
the Feoffor may enter for a Breach, for 
t has no Action, and if he ſhould loſe his 
Enry, he ſhould be without Remedy. 
h like Manner he, that has Title of Entry 
„ Mortmain, Conſent to Raviſhment, or V de ſupra 
force of a Deviſe, or Ks Patent, ſhall . 
vt loſe it by a Deſcent, becauſe it is the on- 
Remedy. "(47 | 
If a Diſs'or die ſeiſed, and his Heir enter 
d endow his Wife of the third Part, the 
gee may enter on that, for ſhe is in by 
tt Husband, and the Law judges no mean 
ihn between Husband and Wife. A. Meſne 
ns to acquit the Tenant againſt the Lord 
id his Heirs, the Lord dies, his Wife is en- 
ed of the Seigniory, the Acquittal ex- 
nds'to her, for ſhe continues her Husband's 
late, and the Rev'n is in the Heir. A 
For dies ſeiſed, the Diſs'ee abates, the 
bor's Wife recovers Dower againſt him 
Confeſſion; he ſhall not enter on her, 
t ſome fay, if he had only endowed her 
Pris, he might enter upon her. One 
les a Gift in P. rendring 20 5. Nones 
i without Tfſue, his Wife is endowed by 
Donor's Heir, ſhe ſhall be attendant to 
n for the third Part of the ſaid Rent, and 
me Tail is ſpent, and the Rent reſerv'd 
ron determined. If there be Lord and 
ant, and the Wife of the Ten't be en- 
ed, ſhe ſhall be attendant for the Services 
\i2ht due, not for thoſe incroachedt. 


If 
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If a Diſs'or after the Deſcent take 2 State 


L. or if a Diſs'or make a Leaſe L. and gran 


the Rev'n to the K. yet the Diſt'ee, by Re 


entring on Leſſee L. deveſts the Rev'n. 

If a Feme Diſs'oreſs marry, and die ſeiſed 
and her Husband being Ten't by Curte 
die, and then the Land deſcend, or if T 
nant in Fee, or T. die without Iflue or Hei 
leaving Wife Privement Enſeint, and afie 
the Iſſue is born, and the Land deſcends t 
bim; yet this bars no Entry, becauſe th 
Land deſcends not immediately . after ti 
Death of him that died ſeiſed., _ 

Aſter a Deſcent is caſt, and the Diss ee 
Entry is taken away, if the Diſs'or come 
a State of Preehold in the Land by Þ 


chaſe or Deſcent, the Diſs'ee may enter, 


242 


have his Aſſiſe againſt him, for he can hai 
no Benefit of the Deſcent, who is Partice 
Criminis. N ae 

If one die ſeiſed in Fee, or T. and lei 
two Sons, and the younger whether of t 
whole or half Blood abate, and have | 
and die, yet may the elder or his Heir e 
ter; for it ſhall be intended, that the you 
er did not ſet up a new Title, but that 
claimed as Heir to his Father in his eli 
Brother's Abſence, and that it was his Inte 
ro preſerve the Poſſeſſion againſt Strange 
fer this Reaſon one Brother ſhail not h 
Mortanceſtor againſt the other. And t 
Law is the fame if there be divers Deſce 
or if the eldeſt Brother enter into Zu 
Eg. Land. | 


Of Deſrents which take away Entries. 


If one Parcener enter generally, and take 


of them both; but if ſhe enter ſpecially, 
jiming the whole Land, and taking the 
wicle Profits, ſhe is an Abator, and yet if 
e die ſeiſed, the other ſhall enter; but if 
ts wake a Feoffment of all, and take back 
in Eſtate in Fee, and die ſeiſed, the other 
nt enter, for the Feoffment deſtroys the 
LIvity. 

ind in the Caſe above, if the elder Son 
u enter'd firſt, or if the Father had made 
Leaſe Y. and the younger Brother had 
ſſiſed the elder, and died ſeiſed, the En- 
of the Elder had been taken away; for 
, be intended, that in theſe Caſes the 
unger Brother affirm'd the Title of the Elder, 
r extered to preſerve it when he diſſeiſed 
n 70 his own Uſe. So if the younger Son's 
coffee die ſeiſed, the Deſcent takes away 
be elder Brother's Entry; fo if a Stranger 
bite, and the younger Brother diſſeiſe him 
ad die ſeiſed. g 

If Ten't in ſpecial T. have Iſſue a Daugh- 
, and takes a ſecond Wife, end have a Son, 
io enters after his Death, and dies ſeis'd, 
s bars the Daughter's Entry, for they 


lachen not by one Title. 

eine) Uſurpation by one Parcener after Wat. 
ha on puts not the other out of Poſſe ſſion. 4. 

d Parceners can't agree to preſent, the 

— durch is not Litigious, ſo that the Ordi- vide Wal. 


ry may juſtify Refuſing the Clerk of ei- 74+ 
'r, and ſuffer the Church to lapſe, but he 
tale rhe Clerk of the Eldeſt. If the 
youngeſt 


de Profits, this ſhall be accounted the En- Hoo. 120. 
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| Vide ſupra Diem Claulſit Extremum, the other bad 


125. 
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3 Lev. 410, 


| holds only as to Baſtard Eigne. 
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youngeſt Son were found Heir on a Writ 


Remedy. When two Parfons preſented 
one Patron are in Debate for Tithes, no 
dicavit lies; the Reaſon of all theſc Caſes 
becauſe the Parties claim by one Title, 
One ſeiſed in Fee leaves two Song, 
ſtard Eigne, Mulier Puiſne, the Bal 
claims as Heir, and dies ſeiſed, and t 
Land deſcends to his Iſſue, the Right 
the Mulier, or any other Heir lineal or co 
teral, is remedileſs, whether the Def 
were of an Inheritance lying in Grant or [ 
very, and whether the Mulier, Ec. be 
full Age, or an Infant or Feme Covert; 4 
if the Mulier leave a Wife Privement 
ſeint, and the Baſtard die, the Child be 
ſhall be barrd; and the Law is the ſame 
the Baſtard become profeſs'd ; or if he die 
his Father's Life, and his Iſſue enter as H 
to the Grandfather, and die ſeiſed; and 
there be two Daughters Baſtard and Mol 
and the Baſtard = the Death of the Fatt 
enter with her Siſter, and occupy peace 
and die, her Iſſue ſhall inherit, and if t 
make Partition, the Mulier ſhall be bo 
for ever. For Injuſtum eſt aliquem pſt M 
rem facere Baſtardum, qui toto tempore J. 
ſue pro Legitimo habebatur. But this R 


But a Mulier ſhall not be barr'd by | 
Baſtard's dying ſeiſed, unleſs the Inheritat 
deſcend ; therefore if the Baſtard det 
a Wife Privement Enſeint, and the Mu: 
enter before the Child is born, he 
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Nieht: Nor ſhall a Mulier be barr'd by 

\ Eſcheat to the Lord of the Fee. Nor 
i] the Right to an Eſtate T. be barr'd ty 

e Baſtard's dying ſeiſed. 

1 Morranceſter lies not between a Ba- 
d and a Mulier: And a Baſtard being 
pleaded ſhall have his Age. 

a Wife have a Child born in Wedlock, 
the next Day after Marriage, no Proof 
te that it is not her Husband's, if he be 
thin the Four Seas, 7. e. in the K. of Eng- 
J Juriſdition, unleſs he have an appa- 

t Impoſſibility of Procreation, as if he be 

t eight Years old; but it has been lately e and 
We'd, that it all be preſumed, that a Iubabitants 
ld ern after a Divorce a Menſa & Thoro 13 

i #rſtard, unleſs the contrary be proved 
the other Side. 

e, That a Baſtard here ſpoken of, is 

born before Marriage, bol Mother is 

wards married to his Father, who is ſo 

ch favour'd, becauſe the Canon Law makes 

| Legitimate. 

the Mulier interrupt the Baſtard's Poſ- 245 
lon, or a Stranger do it, and he agree in 
Baſtard's Life, (as when a Stranger en- 
to avoid a Fine, and within the five 
he that has Right Aſſents,) in this 
the Re-entry of Baſtard, and his dying 
0, bars not the Right of the Mulier ; 


iche Baſtard recover in Aſſiſe againſt 
ic: Mulier, this avoids the Interruption of 
Ei Siſtard's Poſſeſſion by the Mulier's En- 


if 
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If the Mulier come on the Land by Ce 
ſent of the Baſtard, he ſhall not avoid h 
Poſſeſſion thereby, but if he cut down 
Tree, or do any other Act which muſt 
either a Treſpaſs or an Entry, he thereby 
voids the Baſtard's Poſſeſſion; for where 
Act may be done lawfully, the Law will 

adjudge it to be wrongful. | 
If the Baſtard enter, and K. ſeiſe for 
ſuppos'd Contempt, Sc. of the Baſtard, : 
he die, and his Iflue be reſtor'd on Petitic 
the Mulier is barr'd, for the Poſſoſſion 
K. when he has no good Right to ſeiſe, {þ 
be judg'd to be the Poſſeſſion of him 
whoſe Right he ſeis'd. But if after the! 
| ther's Death the Mulier be found Heir 
| Et. Service Land, and within Age, and 
| ſeiſe, the Baſtard is foreclos'd for ever; a 
if K. ſeiſe for a Contempt of the Anceſt 
and the Iſſue of the Baſtard be reſtored 
his Petition, for that K. ſeis'd without Ca 
the Mulier is not barr'd. 
Any Stranger may enter of his own He 
on the Diſs'or, or the Feoffee of Tent 
and deveſt the wrongful Eſtate; but 
Stranger can't enter on the Feoffee of 
Infant of his own Head. rt 
If an Infant be diſſeiſed, and a Deſc 
caſt during his Infancy, yet may he ent 
But if one die ſeiſed, and leave a V 
Privement Enſeint, and a Stranger ad 
and die ſeis'd, the Child born can't ent 
for he is not ſo much regarded in Law, 
cauſe he had no Right at the Time of ue 
Deſcent. | Fo 
I | "Re | 
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If an Infant preſent not to a Church with - 
. 6 Months, it ſhall lapſe; if the five 


in in the Anceſtor's Life, he muſt claim 
within them; if he do not claim a Villein 
L into ancient Demeſne within a Year 
xd Day, he can't afterwards claim him 
1d he ſhall be barrd in an Appeal of the 
th of his Anceſtor, if he not brin 

within a Year. and a Day; Ten't T. dis 
ntinues, Diſcontinuee dies, and leaves 
Heir with in Age, Ten't T. abates and 
lies ſeiſed, his Iſſue is remitted, and the In- 
nt can't enter; if K. die ſeiſed, the In- 


Tears for making a Claim after a Fine be- 
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it is driven to his Petition; for in theſe Rep. 58. b. 


les the Law prefers the Good of the 
hurch, the publick Repoſe of the Realm, 
dert), Lite, an ancient Right, and 
Ing! Prerogative before the Privilege of 
Hancy. 20 sh og | 

A Deſcent caſt of Land; in which a Feme 
vert has Right of Entry, ſhall take a- 
xy the Husband's Entry, but not that of 
de Wife or her Heirs after his Death; but 
the Woman had Right of Entry before 
ie married, and being of full Age had 
uried, the Deſcent caſt during the Co- 
ture had bound her. If a Rent be re- 
'd on a Feoffment, and if not paid in a 
lonth, to be doubled: An Infant neglecting 
e Payment ſhall not forfeit any Thing, but 
teme Covert ſhall, for the Statute Non 


rent uſuræ, Ec. extends not to a Feme Mert. ca. 5. 


overt, | 
Four Sorts of Men may be ſaid to be 
it Compos, 1. An Ideot that is Non Con- 


Fos 
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pos from his Nativity. 2. One made ſuch ! 
Sickneſs. 3. A Lunatick, 19747 aliquando pg: 
det Incidis Intervallis, who is Non Cont 
only for the Time while he wants Unde 
ſtending. 4. One that is drunk, who is 
ver favoured in any Cale, ſed one crin 
ebrietas incendit & -detegir.. If apy of t 
three firſt be difſeiſed;: a Deſcent bats the 
Entry, for they can't in eivil Cauſes diſal 
themſelves, for which Cauſe, if they reco 
their Memory, they can't in the Courts 
Common Law avoid any Conveyance ma 
by them during: their Inſirmity; or 4 1 
ter of this Nature is. moſt proper to be left 
. the Conſcience fa Fudgei of Equity, but 
ſeems againſt natural Fuſtige to put ſuch f 
ſous recovering their Metnary: wholly wil 
Remedy, who were impoſed upon when i 
4 Rep. 126, Wanted Underſtanding. K. on an Offi 
d, finding a Perſon an Ideot or Lunatick, m 
avoid Conveyances' made by them in Pu 
but not thoſe of Record, and ſo may the 
Heirs after their Death. And in crimic 
Cauſes they may diſable themſelves. 
The Heirs of one perpetually Non 
Pos may avoid a Deſcent caſt in the L 
of ſuch Anceſtor by Entry or Action; 
they may avoid a Feoffment made by the 
or a Lunatick; and ſo Note, they bs 
Remedy as Heirs, which the Anceſtors h 
not; ſo if Father diſſeiſe Grandfather | 
make a Feoffment without Warranty, 
Grandfather and Father die, the Son m 
enter, tho' the Father could not, There i 
two Jointenants, one for L. the other in Fe 
62S xs 147 n [ 
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de Heir of him that has Fee ſhall have 
alte, tho' the Anceſtor could not. 

In Infant diſſeiſes 4. and makes a Feoff- 
ent to B. who dies ſeis'd, the Infant being 
ithin Age, the Infant enters upon his 
fir, J. may enter upon him; ſo if a 
bor make a Feoffment on Condition, 
«fre dies, and Feoffor enters for a Breach, 
e Diſs'ee may enter upon him. | 
If a Diſs'or be profeſs'd, the Deſcent to 
Heir takes not away the Entry of the 
ace, for it is originally owing to his 
1 AQ, but the Heir of one profeſs'd 
bare his Age. If the Ten't to a Precife 
ime profeſs d, or reſign, Cc. the Writ 
ates not, but if he be depriv'd it ſhall. 
Leſſee Y. is ouſted, and he in Rev'n diſ- 
ic, Diſs'or dies ſeis'd, yet may Leſſee 
r, for by it he defeats not the Freehold 


tie Grantee out of Poſſeſſion, 

one difleiſe another in Time of War, 
is called Occupation, and die ſeiſed 
n Time of War, Diſs'ee may enter 
if one preſent wrongfully to a Church 
me of War, he does not put the Pa- 
cut of Poſſeſſion, tho the Inſtitution 
in Time of Peace. It is ſaid to be 
of Peace when K.'s Courts are open. 
Body Politick die ſeis d of Land, to 
d 1 have a Right of Entry, and. 
Land go to his Succeſſor, yet I may 


Q of 
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t deſcended. So (4) if Grantor of three () Vide 
dances uſurp the firſt Turn, this puts Wal. 83. 
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251 


252 B. 


FF Diſs'ee make continual Claim unto the 


he in Rev'n difleis'd, yet may he in Rev'ne 


he in Remr L. die, he in Rem'r in Fee m 


Of Continual Claim, 


Lands, whereof the Diſs'or or his Dones 
or Feoffee is ſeis d, or he in Rev'n or Rem' 
make continual Claim upon the Alienee o 
a particular 'Ten't guilty of a Forfeitur, 
before a Deſcent caſt, they ſave their Entr 
thereby notwithſtanding the Deſcent. 
Ten't I. or by Execution, be ouſted, an 


ter to avoid a Deſcent or Collateral Warrar 
ty, or he may recover in Aſſiſe, and yet h 
Entry is not lawful to take the Profits ; a 
ſome ſay that Leſſor L. may do the ſame, 

If one make a Leaſe L. Rem'r L. Re 
in Fee, and Ten't L. forfeit, and he in Rem 
L. claim, and Alienee die ſeiſed, and the 


enter, for he could not enter before the 
ſcent was caſtz ſo if the Father havii 
claim'd before a Deſcent caſt die, his 
ſhall enter: But if he in Rem'r L. or 4 
ceſtor claim, and die before the Deſcent, t. 
gives no Advantage to him in Rem'r in Fe 
or to the Heir, for the Claim of anot 
ſhall not avail one that might have clain 
himſelf, and did not. 

If there be two Jointenants, and one cl 
and die, the other ſhall enter: If Tent 
with Warranty, have Judgment to reco 
in Value, and die without Iſſue before E 
cution, he in Rem'r may ſue Execution: 


a Seigniory be granted for L. Rem'r in 
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ind Grantee L. die, he in Rem'r in Fee ſhall 

hive a Per que Servitia. 

Forfeiture of a particular Eſtate is either 

Vj Matter id Pais, or of Record; a Forfei- 

ure in Pais is of Things that lie in Livery, 

vhen 2 greater Eſtate paſſes than the Ten't 

an lawfully make, whereby the Rev'n or 

dem r is deveſted. If Ten't L. and Rem'r 

Man for L. join in a Feoffment, both their 

plates are forfeited. If Rem'r Man for L. 

iſciſe Ten't L. and make a Feoffment, this 

irfeits the Right of his Rem'r. If K.'s Ten't 

Lor J. make a Feoffment, the Solemnity of 

he Livery, tending s the K.'s Diſheriſon, 

$2 Forfetture,, tho the K.'s Eſtate can't be 

lereſted, But no Grant by Deed can for- 

kit Things lying in Grant. 

forfeiture by Record is, 1. By Alienation, 

ine and Recovery, whether it deveſt the 

lern or Rem'r, as in caſe of Things lying- 

n Lizery, or deveſt them not, as in caſe of 

Ibinas lying in Grant. But a Deed inroll'd 

uſes no Forfeiture, becanſe the Deed itſelf, 

lieh makes the Conveyance, is meerly Mat- 

% Pais, tho" it be afterwards recorded. 

. By Claim, either expreſs, as when Ten't 

aims Fee in Court of Record, or Leſſee J. 

vgs Aſſiſe; or imply'd, as when Ten't L. 

ns the Miſe on the meer Right, or Leſſee 

loſes in a Precife, and brings Error for Er- 

tin Proceſs; for (a) a Writ of Error to re- ta) Dyer 

e Recovery of a Freehold lies for the 9+» 5+ 

"tf the Freehold only, and therefore it is 

ion: tur feirrre for Leffee J. to bring it ; ſo that 

in e Lefſee T. is ſummon'd, and loſes by C. lit. 

Hult, he has no Remedy, but if he were a2). a. 
2 ſums- 


340 Of Continual Claim. 
Summon'd, and did appear, he might late 
plended in Abatement that no Ten't of Free. 
hold was nam d in the Writ; if be were not 

x Ro. 622. ſummon d, I ſuppoſe that he might have an 
Action grounded on the Deceit. 

252 3. By affirming the Rev'n or Rem'r to be 
in a Stranger, as praying in Aid of, or at- 
torning, to the Grant of a Stranger, (but th 
Ten't ſhall not forfeit his Eſtate by atto 
ing in Pats,) or by confeſſing the Action ir 
a. Caſu. Proviſa brought by à Stranger, or byf 
pleading. covenouſly to the Diſheriſon of 

im in Rev'n or Rem'r, or by pleading Nul 

Waſt fait, in an Action of Waſte done by 

Stranger, or by accepting a Fine of a Stran 

ger ſur conuſans de aroit come ceo que il ad d 

fon done. | 

Every particular Ten't may forfeit, wh: 

ther for L. Y. or by Execution, as Ten't b 

Statute Merchant, Sc. and Ten't T. apre 

and Leſſee to him and his Heirs for Life 

Bopra 282. N. F. If Ten't L. make a Leaſe for B.'s Lift 

or on Condition, and B, die, or the Co 

dition be broken, yet the Forfeiture 1 
mains. | | | 

253 lf one have Cauſe to enter into dive 

Lands in the ſame County, an Entry int 

Part in the Name of all, to which he Mas 

Right of Entry, regains the Seiſin of all 

the ſame County; but a general Entry in 

any one Parcel, regains no more than that 

Parcel: And if ſeveral, Actions be require( 

as if one be diſſeis d by two ſeveral Nils 

or by one Diſs'or, and he leaſe to three fer 

rally for L. there muſt be ſeveral Entric 


Bur if he leaſe to many ſeverally for Yes 
13 00 
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ane Entry will be ſufficient ; fo if I be dif 
eis d of ſeveral Parcels of Land by the ſame 
Pon at ſeveral Times, or if ſeveral Par- 
es of Land be ſubject to one Condition, 
me Entry is ſufficient for all; but if the 
Conditions be ſeveral, there muſt be ſeve- 
ul Entries. Tho' Livery within View be 
bod, yet a Claim within View where a 
Min may enter without Fear, is not. Live- 
wy of Parcel of Land in the Name of all in 
Mic bme County, paſſes all. mT: 
he who has a Title to enter, dare not 
erer for Fear of Battery, Maiming, or Death, 
be go as near as he dares, and claim the 
Lands, he has preſently by his Claim ſuch a 
&ifin as if he had entred indeed, tho' he ne- 
er had any Seifin before. But his Fear muſt 
mcern his Perſon; for the Fear of the Burn- 
g of his Houſes, or Loſs of his Goods, is 
t ſufficient. The Fear of Impriſonment, or 
hem, is not only ſufficient to make ſuch 
Claim equivalent to an actual Entry, but 
|| alſo avoid a Deed executed by a Man 
nder ſuch Fear; but the Fear of Battery is 


|t it is, for the Re-continuance of an ancient 
gbr is favour'd in Law; In Pleading, fome 
It Cauſe of Fear muſt be ſhewn, and it 
ut be no vain Fear: But in a Special Ver- 
t, if the Fury find that the Diſſeiſee did 
tenter for Fear of corporal Hurt, this is 
vcient, and it ſhall be intended that they 
(Evidence to prove the ſame. 

wch an Entry in Law, tho' it ſhall be ta- 
n as much for one's Advantage as an En- 
jn Deed, as. to avoid a Warranty, or to; 
Q enable 


341 


t ſuficient in the latter Caſe, but in the 2 Inſt. 483. 


342 


255 
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Of Continual Claim. 
enable one to bring an Aſſiſe, Ec. yet it ſhal 
not be ſo to one's Diſadvantage ; therefore 
ſuch an Entry by the Plaintiff in Aſſiſe abates 
not the Writ, but he ſhall recover Damages 
from the Beginning. 

Continual Claim is well made, tho! it he 
made but once, when the Diſſeiſee 29 


proaches as near to the Land as he dares, and 


claims in or out of View, but if he dare be 
muſt enter; yet a Claim within View re 
duces a Freehold in Law to an actual Free 
hold, tho' he that makes ſuch Claim be uf 
afraid to enter. 

A dying ſeis d and Deſcent within a Ie 
and Day after Claim made, takes not aa 


the Entry of him that claim'd, tho' there . 


never ſo many Diſſeiſine, Alienations, . 
Deſcents within that Time, and tho' it we. 
not made till many Yeers after the Difleifin WW) 
but at Law, a Deſcent caſt within a Year 
and a Day after the Diſſeiſin barr'd the D 
feiſee not making continual Claim; but th. 
has been alter d by 32 H. 8. 33. Since wi 
Statute no dying ſeisg'd within five Years af ( 
the Diſeiſin takes awvay an Entry, and coi . 
quently the Ten't's dying ſeisd within #4" 
Pears after the continual Claim takes not a! 
an Entry, becauſe the Ten't's continuing Wi: | 
Poſſeſſion after the continual Claim amount: WF 
a new Diſſeiſtn. ho 
In the Compuration of the Year and Day 
the Day on which the Claim was made m 
the firit; and at Lew you could not bee 
been ſecure unleſs you had made a nat; 
Claim within the firſt Year and Day, On 


bo on. Wi 
| 1 
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The Year and Day is in many Caſes the 
Time limited by Law ; as Non-claim for 
that Time after a Fine did at Law bar all 
Parties, as fuch Non. claim after final Judg- 
ment in a Writ of Right ſtill does; fo a 
Vilzein fled to Ancient Demeſne, and not 
daimed by the Lord in a Year and Day, 
ant afterwards be ſeis'd by him: If a Man 
wounded die not within a Year and Day, 
it is no Felony: No Execution can be ſued 
Wir the Year and Day in real or perſonal 
laions without a Scire facias. 

the Ten't on whom ſuch Claim is made 
te ſcis d im Tail, immediately after ſuch 
(aim he becomes ſeis'd in Fee, for his Oc- 
upation after it is a Niſs'in : And the Dils'ee, 
x often as his Diſs'or continues his Occupa- 
ton after Claim made, ſo often may bring 
Treſpaſs: He ſhall recover Damages for the 
firſt Entry without any Regreſs, but after 
Regreſs he ſhall in Treſpaſs with a Contiuu- 
nao, recover Damages for all the mean Oc- 
(upation, 

Or he that makes ſuch Claim may have 
Action on the 5 R. 2. ). and ſuppoſe that 
is Adverſary entred where his — was 
far given him by Law, and in ſuch Action 
le ſhall recover Damages and Coſts for the 
t Entry, but not for the Mean Profits, 
% he made Regreſs. And if his Adver- 
ay occupied the Tenements with Force and 
ums, or with a Multitude of People when 
e claim'd, he may have a Writ of forcible 
try, and recover treble Damages, 

Une may commit a Force, three or more 


Q 4 many 


Riot, Rout, or unlawful Aſſembly; how | 
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cible Detainer, or 


claim, c. in this Ca 
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many make a Multitude is not determin' 


but it is left to the Judges Decretion, 
This Writ of forcible Entry is ground, 
on the 8 H. 6. 9. and recovers treble I) 


mages and Coſts as well for the mean 


cupation as the firſt Entry; it lies for: 
Entry by Force, or peaceful Entry and ſo 

ſbreible Entry and for 
ble Detainer: But there muſt be a& 


Force, and not ſuch as the Law implies 


every Treſpaſs, Reſcous and Diſs in. UA 
uſual Weapons, or unuſual Number of $4 
vants, Threats or Violence, make Force 


All that go to make a forcible Entry 4 


' guilty, tho' one only uſe the Violence. 


Continual Claim made by a Servant f 
his Maſter is good, if he enter into 2 
and Claim, &9c. or if the Maſter ſay that! 


dares not go to any Part of the Land, n 


approach nearer than to D. and comma 
his Servant to go to D. and claim, and 
Servant do fo, this is ſufficient, tho' t 
Servant had no Fear, for he doth as mu 
as he was commanded to do, and all th 
bis Maſter durſt or ought by the Law to d 
But if the Maſter be in Health, and co 
mand his Servant to go to the Land 21 
f a Claim made 
Servant as near as he dares is void, for 
does not do all that is commanded, nor 
much as the Maſter durſt have done. 

But if the Maſter be fick, or a Reclu 
ſo that by Reaſon of his Order he cant 
and he command his Servant to go! 
claim for him, and the Servant go 3s ® 


Of Continual' Claim. 


ancient tho* the Command were to go to 
de Land; and yet regularly, when a Ser- 
does leſs than the Command, his Act 
wid; for where a Man is forced to make 
boſ a Servant, he is more favoured than ons 
xy is able to do his own Buſineſs ; and if the 
runt do as much as it may be preſumed his 
ver wotild have done himſelf, it is ſufficien?,. 
x inpotentia exctiſar Legem; when a Ser- 
pt exceeds his Maſter's Command, it is. 
id only ſo far as he hath exceeded. 

4 Recluſe, who by Reaſon of his Order 
mot go out of his Houſe, ſhall always 
year by Attorney in ſuch Caſes where o- 
is mult appear in proper Perſon. 


cent caſt while he is in Priſon, yet may 
enter; for by Intendment of Law, one 
priſon is kept ſo cloſe that he has no In- 
gence of Things done abroad; but if he- 
re at large when diſſeis d, a Deſcent du- 
bis Impriſonment binds him. | 
ao if one in Priſon, . againſt his own 
lent, without Covin, be outlaw'd; he 
| reverſe it by Writ of Error; but be- 
Matter of Fact, he can't by Reafon of it 
d the. Outlawry by. Plea, unleſs in cafe 
felony, for there in favorem vite he: 
lead it; and when the Defendant 
in on the Capias Nlagatum, Ec. he- 
by Plea reverſe the ſame for Matters 
nent, as in reſpect of a Sußerſedras, O- 
Wn of Proceſs, Sc. But guere if this: 
de done in another Term. og 


Q 5 Aiſs, 


he dares by Reaſon of Fear, Sc. this is 


fa Man impriſon'd be difleis'd, and 2 
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or Proof to the contrary, Null til þ 


ſwer en to Law, or elſe, the a 
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Alſo if one in Priſon loſe his Lands b 
Default in a real Action, he ſhall avoid 
by a Writ of Error; but he can't have 
Writ of Deceit; becauſe the Summons w 
lawful. 

Records are legally the Memorials « 
Courts of Record, which hold Plea « 
Actions vi & armis, or where the Debt 
Damages amount to 405. or more, 
proceed according to Common Law; a 
ſuch Courts are created by Farliament, Lf 
ters Patent, or Preſcription ; but the Rol 
of other Courts proceeding by other La: 
are not Records. There can be no Ae 
ment, Plea or Proof againſt a Record; at 
if it be alledged and denied, it ſhall Wi 
tried by it ſelf only. The Record i» Wi 
the Judge's Breaſt during the Term, a 
alterable ; but after the Term it is int 
Roll, and admits no Alteration, Averm 


cord cannot be pleaded to Letters | 
tent pleaded and ſhewn forth; Non e 
ceſſit may. J. wt 
One in Priſon. may on Motion 
brought to the Bar, and either muſt 
being recorded, the Law ſhould proceed 
gain him. : FX 
If one out of the Realm be diſſei 
and a Deſcent caſt, yet his Entry 1s 
barr'd, whether he was in the K.'s d 
vice or not: But if he were diſſeiſed 
fore he went beyond Sea, his Ent) 
taken away by the Deſcent. Tho 4% 


4 
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re be not within the Juriſdiction of 
Common Law, yet the Sea of England is 
zithin the Realm of Englaud. To be in- 
ſu quatuor Maria, is by Conſtruction to 
be within the Realm of England or its Do- 
minions; yet a Man may in Truth be infra 
quatuor Maria, and yet out of the Realm of 
Fug and. 

b ſeems that one out of the Realm ſhall 
ot by Writ of Error avoid a Recovery in a 
Precipe, becaufe he may have a Writ of. a 
higher Nature; but he may avoid an Out- 
wry, for otherwiſe he would be without 
Remedy. © 

Matters done out of the Realm of England 
concerning War, Combat or Arms, ſhall be 
krermined by Civil Law, before the Cory 
{ible and Marſhal, and the Trial fhall be 
y Witneſſes or Combat. | 

ln any Action, if the Defendant alledge, 
that the Plaintiff is an Alien born in France 
tt of K.'s Ligeance, the Plaintiff may re- 
7 that he was born in England in ſuch a 

Ice within the K.'s Ligeance 3 and here- 
won the Jury ſhall be charged, and on 
kudence that * was born in France, Cc. 
wey ſhall find that he was born: out of the 
s Ligeance: On Evidence that he was 
bm in England or Treland, Ec. they ſhall 
id that he was born within the K.'s Li- Supra 189. 
france, So if one plead in Avoidance of 
tine that he was out. of the Realm, in 
- at the Time, the adverſe Party may 
edge that he was in England at ſuch 4 
de, and thereon. Iſſue ſhall be * 

_d 
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6 Co. 47. b. party; hut generally where the Contract 6 


Hob. 11. except in Caſe of a Bond, which (being of 
particular Nature, taking its Courſe, and lin 


Cro.Jac.;6. ſome certain lace) it mult of Necellity 
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and then on Evidence he may prove that he 
was out of the Realm, Oc. which the Jury 
ought to find. And in ſuch Caſes in a ſpe 
cial Verdict the Jury may find that he u 
born beyond Sea, or was beyond Sea at the 
Time, Oc. 

Adhering to the K.'s Enemies withou 
the Realm, was Treaſon before the 25 F.; 
and triable in Euglaud, but the Adherenc 
mult of Neceflity be alledged in fome Pe 
of England. Now by 32 H. 8. 2. Treaſoſ 
out of the Realm ſhall be inquired of, trie 
and determined in the K.'s Bench, or befo 
Commiſſioners in ſuch County as the K. ſha 
appoint, in ſuch Manner as if it had bee 
done in the ſame County where it is inqu 
red of. 

In an Action of Covenant on a Chatte 
party made at Therford in Norfolk, or + 
other Part of England, it an Iſſue be take 
concerning the Performance of a Matter e 
venanted to be done beyond Sea, it ſhall þ 
tried at Thetford, &c. where the Adio 
is brought, becauſe the Contract took i 
Original there by making of the Chant 


the Performanee tl erecf are to be both out 
the Realm, it can't be tried at Commen Lit 


ing according to the Common Lace, ) tho 
bears Date in a Foreign Country, as in Fol 
geausx in France, way be tried here; but! 
cauſe the Venire for a Fury mnſt be Ji 


la 
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vid in fome Place of England, as in guodam 
key, vocato Bourdeaux in France, in Iſling- 
n in Comitatu Middleſex ; nor is it tra- 
ſerlable whether there is fuch a Place in 
Wlington. 

One out of the Realm never could be 
ut d by Non claim on a Fine. 

4 Feme Covert, and he in Rev'n or 
gem't on 4 State of Freehold were barred 


«of the particular Ten't within-the Year 
u Day after a Fine levied : To prevent 


ich ordain'd that Non-claim on a Fine 
aud be no Bar; and a Feme Covert and 
tin Rev'n or Rem'r are expreſſy provided 
t by 4 H. 7. 24. which makes a Fine le- 
td with Proclamations a Bar to all net 
aiming within five Years; but if a Fine 
x levied without Proclamations, the faid 
ute of Non-claim till extends to it; and 
en claim within a Year and a Day after fi- 
judgment in a Writ of Right, is ſtill a 
kr to all, for the ſaid Statute of Non claim 
not extend to it. | 

a Diſs'ce bring an Aſſiſe, and the Jury 


(for him, and the Juſtices will be ad- 
Lu next Aſſiſe, and in the mean Time 
er die, it ſeems that the Entry of the 
lin e is not taken away, for the Suit did 
10 ant to a continual Claim: So if Ten't 
Go Dower alien with Warranty, and the Heir 


m7 a Writ of Caſu proviſo, and hang- 
the Plez, the Ten't die, yet ſhall not the 
| Heir 


u Law by the Non-claim of the Husband, 


tich Miſchief the 34 E. 3. 16. was made, 
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for the Præcipe amounted to a continy 


| unto; and they are arraigned in French, bu 


 beredibus meis quietum clamafe : vel lic}! 
2 
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Heir be barr'd or rebutted by the Warranty, 


Claim. 

An Appeal or Aſfiſe: are ſaid to be ar 
raign'd. when they are ſet in ſuch Order that 
the Defendant is inforced to anſwer there 


enter d in Latin; but no Man is ſaid to b 
arraignd, but at K.'s Suit. | 
If an Abbot, or Mayor of a Corporation | 
or Parſon die, and before there be a Succeſ 
ſor a Stranger enter into the Lands, Ec. and 
a Deſcent be caſt, yet the Succeſſor may en 
ter; for tho' the Stranger by Entry and Chia 
to him and his Heirs did gain the Fee, „ 
inaſmuch as the Act of Cod was the Ca! 
that no Claim could be made, it ſhall not pre 
judice the Succeſſor: And for the ſame Cau'g 1 
the Succeſſor may preſent, notwithſtanding all b 
Ulſurpation of a Church in Time of VacatioM i 
A Grant made to or by a Body Politick 
during the Vacation of the Headſhip is voio_ghll t 
nor can they ſue till they have a Head; but! 


ifa Leafe L. be made, Rem'r to the Mayo v 


and Commonalty of H. there being no May: 
at the Time, 'tis good, if a Mayor be ch» 
during the particular State. ſe 


Of Releaſes. 7 
Eleaſes of all the Right which one h. 


in Land, are commonly made in ſuc 
Form, Noverint univerft per Præſentes me 

. A . ' 
ae B. remiſiſſe, relaxaſſe, & omnino de we 
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me & beredibus meis quietum clamaſſe C. de 
D. rotum jus, titulum, & clameum que ha- 
Iv, habeo, vel quoviſinodo in futurum habere 
prrero, de & in uno Meſſuagio cum pertinen- 
tit F. Sc. Note; The ſaid three Words 
remiſige, relaxafe, & quietum clamaſſe, are 
of the ſame Effect; and there be other 
MF ords of Releaſe, as renunciare, acynetare 
{if a Leſſor grant to his Leſſee that he ſhall 
ion be diſcharg'd of the Rent, this is a good 
cel Releaſe, | 
a WM Releaſes are either expreſs, which muſt be 
en by Deed ; or implied, which may be with 
ain or without Deed, As if the Lord difleiſe 
veil the Ten'r, and make a Feoffment in Fee, or 
au Di'ee diſſeiſe Diſs'or's Heir, and make a 
pre Feofment in Fee: This is a Releaſe in 
au Law of the Seigniory in the firſt Cate, and 
boch of the Right and Action of the Diſs ee 
ti in the ſecond, 
icy If the Obligor make the Obligee Execn- 
roi tor, 20/90 acceprs thereof, this in Law releaſes 
bai the Action; but the Duty remains, for 
a3 of vhich he may retain, Ec. 
ay! If there be two Feme Obligees, and one 
v1 of £m marry the Obligor, or if an Infant at 
ſerenteen makes his Debtor Executor, this is 
n Law a Releaſe ; for as the Law gives him 
Power to make an Executor; it gives his 
Executor the ſame Advantages with others. 
But if a Feme Executrix marry a Debtor, 
this is no Releaſe, for if it ſhould be one, it 
would be a Devaſtavit, which an Act in Law 
never works. 
If a Diſs'ee releaſe to his Diſs'or's Leſſee 
L his Right is gone for ever; but if he 
difleiſe. 


> h1 
ſycl 
ue ! 


ue 
Ju 
Is 


265 


| Releaſe. If Father diſſeiſe Grandfathe 
make a Feeffment, and Father and Grand 
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diſſeiſe his Diſs'or's Heir, and make 2 Les 
L. his Right is rele2s'd but during Leſſee! 
L. for a Releaſe in Law is more favours! 
taken according to the Parties Intent, th; 
an expreſs Releaſe in Need, 

The Word Right in its general Signifc; 
tion includes x T'itle, for which there is 
Remedy by Action but by Entry only. 

Theſe Words in Releaſes, gue quoviſut 
do in futurum habere potero, are void, for 
mere Poſſibility can't be releas'd, therefor 
if the Son ſhould make fuch a Releaſe t 
his Father's Diſs'or in the Father's Life, 
might he enter after his Death, ande! 
there were a Clauſe of Warranty in th 


father die, the Son may enter; but if ther 
were a Claule of Warranty he ſhould ha 
been barr'd. 

A Right to a Rev'n or Rem'r may | 
preſently releaſed, for one may have a pre 
ſent Right to them, tho' it can't take Efes 
in Poſſeſſion, but i futuro. Husband mak 
a Leaſe L. and dies, the Wife may releil 
her Right of Dower to him in Rev'n, (4 
cattſe ſne can't recover her Dover againſt i! 
Zeſſee L. without binding. his Rev'n,) vt 
— has no preſent Ceuſe of Action again 

Im. 

A bare Authority can't be releaſed, then 
fore the Executors, to whom one deri 
that they ſhall ſell his Land, can't releaſe 
the Heir; ſo if Ceſtuy que e had devile 
that his Feoffees ſhoutd ſell the Land, , 
the 
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ey had made a Feoffment over, yet might FN 
ter have ſold the Ute. | 
But tho" theſe Powers in Strangers can't be 
wezſed, yet a Power of Revocation in the Vid. ſupra 
Feoffor, Sc. may, 22275 
the Plaintiff releaſe all Nemands to the 
Bil in the King's Bench, and afterwards 
laement be given againſt the Principal, 
xecution may be ſued againſt the Bail; 
in the K.'s Bench, when the Proceeding 
hi the Bail are not hound in a certain 
Im to the Plaintiff, but only undertake that 
Deſendant ſhall pay the Condemnation- 
ey, or render his Body to Priſon, ſo that 
c are but in Nature of Gaolers to the De- 
nie ; but in the Common Pleas the Bail 
t bound to the Plaintiff in a certain 
: So if the Conuſee of a Statute re- 
ule to the Conuſor all his Right to the 
nd, yet may he ſue Execution, for he 
510 Right to the Land, but only a Poſſi- 
ly, ' 
Regularly none can take a Releaſe of a 25y 4. 
ne Right to Lands unleſs he have a Free- 
id in Deed, or in Law, or a Rev'n or 
nr in Fee, Tail, or for L. veſted in him 
ne Time of the Releaſe; yet it is not ne- 
ry that ſuch Rem'r or Rev'n be imme- 
cy ex pectant on the Eſtate in Poſſeflion 
ik the p.rticular Ten't be difſeis'd, a Re- 
e to them in Rev'n or Rem'r during the 
iefhon of the Diſs'or, is void. 
lhe Vouchee having enter'd into the War- 
h, and the Ten't to a Præcite, notwith- 
a ing he has alien'd, may take a Releaſe 
a the Demandant, for they are * in 266 
| aW 


* 
| 
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as if A. diſſeiſe the Diſs or's Heir, and 
Diſs'ee releaſe to 4, and then the Dils 
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Law as to him, and it is preſumed that 1! 
are as much concerned to anſwer his Afiqy 
if they were Ten'ts indeed. 17 Annuity p 
able by the Parſon, may in Vacation be 
leaſed to the Patron, for he is rhe only P. 
fon, who by the Temporal . Law has they 
Intereſt in the Church: But it ſeems that 
Releaſe to the Ordinary only is not good, | 
cauſe it is a Temporal Thing, One Leſſee 
may take a Releaſe of another; as if f 
Leſſee be ouſted, and Leſſor difleiſed, af 
Diſs'or make a Leaſe J. the firſt Leſſee n 
releaſe to the ſecond: But a Diſs'ee can't 
leaſe to his Diſs'or's Leſſee Y. but to his 
ſee L. he may. A Feme may releaſe 
Right of Nower to Guardian in Chivalry, | 
— a Writ of Dower lies againſt him, 
the Heir ſhall take Advantage of it. 
There is jus Proprietatis, and jus Poſſe 
ui, and he that hath both is ſaid to have 
Duplicatum, or droit droit; the Nilsee | 
the 1ſt, the Diſs'or the 2d, and if Diſs ee 
leaſe to him, he has both. Rag 
a bare Right is releaſed to one that has 
Poſſeſſionts, and afterwards another by a mt 
Title recovers the Land from the Releal 
the Right of Poſſeſſion draws the naked Ri 
with it, and leaves no Right in the Releal 


Heir enter upon J. or if Diſs'ce diſſeiſe 
Dils'or's Heir, and make a Feoffment, | 
then the Diſs'or's Heir enter upon the Feo! 
in both Caſes the meer Right is, toge! 
with the Poſſeſſion, veſted in the Heir of 
Dits'or, who by his Entry wholly Cit 


Of Releaſes. 
e Eſtates of the Releaſee, or Feoffee.; for 
the naked Right ſhould remain in them, 


gould be againſt a known Maxim of Law, 
dich will not ſuffer a Choſe in Action, (in 


y whatſoever. 


r releaſe to the Diſcontinuee, and Donee 
e, and the Iflue recover, the Rev'n re- 
uns in the Diſcontinuee ; for the Iflue 
1 recover but the Eſtate T. and the Donor 
this Caſe, like the Diſs'ce in the former, 
all not have again what he wholly parted 
th by his Releaſe. | 

| Diſs'ee diſſeiſe Diſs'or's Heir, or if a 
me having Right of Dower diſſeiſe the 
ein and he re-enter, yet their former Right 
nains: So if one diſſeiſe Diſs'or's Heir, 


ge, and the Diſs'ee die, and then the Diſſei- 
Heir enter, Sc. yet the ancient Right 
the Heir of the Diſs'ee, Cc. remains, for 
ill theſe Caſes the Right is veſted in the 
es by Act of Law. 
fa Diſs'ee releaſe to the Niſs'or of his 
Fors Heir on Condition, and it be bro- 
1; or if he diſſeiſe him, and make a 
nent on Condition, and enter for a 
ach, and then the Heir enter, the Diſ— 
e Right remains in him; but if the Heir 
g enter'd before the Condition broken, 
Vifs'ee's Right had been gone for ever; 
le Heir of the Diſs'or is not ſubjett to 
Undition, becauſe he claims not under the 
yance by wwhich it is annex'd ; but by 
| Fee 


But if Donee in T. diſcontinue, and Do- 


linfeoff the Diſs'ee's Heir apparent of full 


355 


except the K.) or a bare Right to be per 1. p., 
isferred to a Stranger by any Act of the 30. p. 208. 


—Ü—— eee GOES — —— - 
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70 Moor, (a) but a Common Recovery veſts no Free) 
vl. 147. in Deed or in Law, before Entry or Ex 


356 Of Releaſes. 


recontinuing his 7 T2oholly defeats 
Conveyances made ſince he was difſeis'd. 
The Diſs'or's Heir has the Freehold 
Law in him beſore he enters, and 2 P 
Sur Conuſance de droit come ceo, or ſur C 
ſancè de droit tautum, Surrender by Ten' 


to him in Rev'n, Bargain and Sale by I 


indented and inroll'd, Covenant to | 
feis'd paſs a Freehold in Law before Ent 


tion ſued. 
If the Ten't in a Precipe ſeisd in 
conſels himſelf to be a Villein to A. and 


hold the Land in Villenage of him, by t 


A. is actually ſeis'd without Entry, for 
Poſſeſſion of his Villein is thereby become 
Poſſe(aon. | 


The Eſtate which makes a Mun Ten't 


the Precipe, is ſaid to be the Freehold, 
the Rev'n, c. 1 

267 J. The Releaſe made to the Freeholder 
aid him in Rev'n or Remer, and the Rel: 
made to him in Rev'n or Rem'r ſhall aid 
particular Ten't, as much as if it were m 
to them, but it ſhall not be pleaded 


them, being Privies in Eſtate, unleſs tl 


me it. 


If two Ten'ts in Common, or ſere 


Ten'ts grant a Rent of 40 58. out of t 
Land, and after the Grantee releaſe to 


of 'em, this extinguiſhes but 20 5. but 


Leſſor L. and Leſſee ye a Rent in F 
and the Grantee releaſe to one of em, 


extinguiſhes the Whole, for it is but 
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other Caſe there are ſeveral Rents, 

{there be Lord and Ten't, and the Ten't 
Iifeis'd, and the Lord releaſe to him all 
Right in the Seigniory or in the Land, 


be is Ten't to the Lord in Right and 
u; for at Law, if the Diſsee's Beaſts had 
itaken, and he had replevy'd them, he 
wht have compell'd the Lord to have 
ud upon him, or upon the Matter 
mn, have abated his Avowry, and his 
rof Kt. Service Land ſhould be in Ward 
uy Relief; if he die without Heir, the 
ad ſhall eſcheat. And notwithſtanding 
Lord accept Rent of the Diſsor after 
Title of Eſcheat accrued to him, yet it 
kid that he may have a Writ of Eſcheat, 
ne Rent may be paid by a Bailiff, but if 
xcept of Pealty, which muſt be done 
tbe Ten't in Perſen, or avow for the 
tina Court of Record, he ſhall be bar- 
& his Eſcheat; and if the Diſs'or had 
e a Feoffment, or had died ſeiſed, and 
land had deſcended to his Heir, before 
Diſsee had died without Heir, there 
been no Eſcheat at all, becauſe the Lord 
i Ten't in by Title; and if the Diſsee 
whout Heir, and then the Diſs'or make 
fment or die ſeis'd, and the Land de- 


tof the Heir or Feoffee, he ſhall be bar- 
« his Eſcheat, becauſe they are in by 
deleaſe of a Rent-Charge to Diſsee is 


br there is no ſuch Privity between 
the 


nt ifuing out of both their Eſtates, but in 


« ſhall extinguiſh the Seigniory, for the. 


Ito his Heir, and the Lord accept the 


357. 
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the Diſs'ee and Grantee, as there is in 
Caſe above, between the Lord and his Te 
being diſſeiſed, becauſe the Land only 
; charged. 
= By 21 H. 8. 19. the very Lord may ay 
| as in Lands within his Fee, without 
ming any Perſon in certain: But he n 
| {till avow at Law if he will. And notwi 
| ſ—tanding the Statute, all neceflary Incid 
| muſt be obſerv'd, and therefore the It 
| muſt alledge Seifin by the Hands of fof 
Ten't in certain within forty Years. A 
the Plaintiff ſhall have all the Advantag 
that he had before, as Aid, £9c. Diſclai 
only excepted : For he can't diſclaim to h 
of the Lord, becauſe he avows on no per 
in certain. Tho' the Words of the Ad 
if the Lord diftrain in the Land holden, 
if he come to diſtrain, and the Ten't d 
the Beaſts in the Lord's View, out of 
Vide ſupra Land, and he diſtrain in other Land, ye 
* is within the Act. 
If Donee or Leſſee L. be diſſeis d, 1 
leaſe by the Donor or Leſſor is good to 
tinguiſh the Rent, which till continues 
tween em, in reſpect whereof the Dono 
Leſſor muſt ſtill avow on the Donee or Le 
for the Rent behind, but nothing of 
Rev'n paſſes, for the Releaſe can't en 
the Right of the particular Ten't, who at 
Time has no Eſtate in the Land. 
So if Donee diſcontinue, and then 
Donor releaſe to the Donee, he paſſes 
thing of the Rev'n, but yet he extingul 
the Rent, for the Donor muſt avow on 
Donce fill, for if he ſhould avow > 
y I if 
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Continuee, the Rev'n would by his own 
wing appear to be out of him. 

there be very Lord and very Ten't, 7. e. 
he Lord have a Fee in the Seigniory, and 
; Ten't in the Tenancy, and the Ten't 
le 2 Feoffment, and the Lord releaſe to 
Fcoffor before he has accepted the Feof- 


wid { bis Ten't, this Releaſe extinguiſhes 
det the Seigniory, for tho the Lord may a- 
LW on the Feoffor, yet he can't be compell'd 
(of it, nor is the Feoffor Ten't in Right to 


Lord, And if the Feoffee give the Lord 
tice, and tender all the Arrears, he ſhall 
nel him to avow upon him if he avow 
ny one in certaip; he ſhall alſo compel 


Pei Lord to avow upon him after the Feof- 
i Wh Death, for the Lord can't avow on the 
n, Wir of the Feoffor, becauſe nothing de- 

arWrded to him, and there never was any Pri- 


v between him and the Lord. But if the 
xd accept the Rent of the Feoffee be- 
the Law compels him, he loſes all the 
ats due in the Time of the Feoffor, for 


to he ſhall not avow on the Feoffor, nor 
ves be Feoffee, for the Feoffor's Arrearages, 
ono may be preſum a that he would not 
Le 4/charg'd tbe Feeffor, unleſs he paid him 
of e 4rrears, But if he accept the Rent 
ente Feoffee due in his Time, after the 
) at WWfor's Death, or of Ten't that has fore- 


da Meſne, he ſhall not loſe the Arrears 


en in the Time of his former Ten't, for tha 

cos compell'd him then to accept em for 

gui. 

on Writ of Cuſtoms and Services lies not 

1 ut a Feoffor, becauſe he is not Ten't in 
Is 


Right 


— — 
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| Rent than of Right is due by Incroachne 


'. Avowry, is extinct. So if a * Ten 


Grantor may plead it in an Action of Wi 


Vouchee, or a Ten't to a Preczpe after 
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Right to the Lord, and if the Lord diſira 
for Rent, and a Reſcous be made, an Affi 
lies not againſt the Feoffor and the Reſcue 
for the Feoffee is Ten't, and the Diſtr, 
vas taken, and the Violence done to the Lor 
on Land in his Poſſeſſion, and an Aſiſe 
Rent is not ſo merely Poſſeſſory as an Avon 
ry is; for if the Lord has been ſeis'd of no 


on the Ten't, he can't recover in Aſſiſe mi 
than is due, but in Avowry he may, Bu 
the Lord's Releaſe to the Feoffor diſchargg 
all the Arrearages due from him before th 
Feoffment, for ſo far as the Feoffor is liall 
to the Lord's Avowry, ſo far may he take 
Releaſe from him; but ſuch Releaſe can 
extinguiſh the Seigniory, as is aforeſaid, fc 
which Cauſe the Feoffee can take no Benef 
thereof, any further than as to the Diſcharg 
of the Arrearages during the Feeffor's Tim 
but the Feoffor may plead t rhe Lord's 4 
v0Wry a Releale to the Feoffee, for thereb 
the Seigniory, which is the Ground of th 


after Waſte done grant over his Eſtate, an 
he in Rev'n releaſe to the Grantee, t 


egainſt him, for iff he in Rev'n ſhould bn 
Judgment againſt him, he would recover it 
Place waſted again(t the Releaſee. So th 


Feoffment made, or an Abbot, &c. hav"... 
aliened contra formam'collationis,, may plei 
a Releaſe to the Ten't of the Land, for ! 
Demandant can't recover againſt them il 
our avoiding ſuch Releaſe. Th 
I er 
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There be four K inds of Avowries for Ser- 
ices. 1. Super Verum Tenentem, when both 
Lcrd and Fen't have Fee - 2. Super Verum 
Teentem in Jorma prædicta, when a Leaſe 
L or Gift in T. is made, Rem'r in Fee. 
Upon one as his Ten't by the Manner o- 
niting Verie; as when the Lord has a par- 
ticular Eſtate in the Seigniory, and ſuch 
lrowry ſhall be made by Donor or Leſſor 
won Donee or Leſſee. 4. Sur le Matter en 
k Terre, as within his Fee, and Seigniory; 


D when Ten't by Kt. s Service made a 
bi ef L. and left an Heir in Ward, the 


rd ſhould ſo avow upon the Leſſee. - 
A Releaſe by a Leſtor to his Leſſee T. or 
baripg enter'd by Force of ſuch Leaſe, 
$ 800d, in reſpect of the Privity between 
em; for it would be in vain for the Leflor 
) mike Livery of Seiſin to one already in 
ſeſſion of the ſame Land by his own 
aſk; and if the Leſſee Y. make an Under- 
af for Years, yet may the Leſſor teleaſe 


" the firſt, but nor to. the 2d Leſſee; and if 
0 e make a Leaſe Y. Rem'r for Years, and 
1 cor releaſe to him in Rem'r, after the 


Leſſee has entered, ſuch Releaſe is good 
enlarge his Eſtate. | N 

but a Releaſe to Leſſee I. in Futuro, or 
Leſſee V. before Entry; tho it may ex- 
uiſn the Rent reſerv'd, (<vhich is a Charge 
in the Intereſt into whoſe Hand ſoever is 
% yet it, can't enure by Way of En- 
ung an Eſtate, becauſe the Leſſee has no 
Meſhon 3 yet he. has ſuch an Intereſt as. 
Fantable over. | 


R And . 


2 Vent. 


3 Lev. 35. 


35. Conſideration to raiſe an Uſe, and conſ 
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And ſince the Statute of Uſes a Releaſe u 
Sargainee for a Tear, &c. is £004, becauſe thi 
Statute executes the Poſſeſſion to the Uſe, an 
if there be any Reſervation on a Tea 

tho but of a Pepper. Corn, it is a ſuffi 


quently to make the Leſſee capable of a Re 
teaſe. 

If a next Avoidance be granted to tw 
one may releaſe to the other before t 
Church becomes void, not after, becauſe if 
is then as a Choſe in Action. | 

If one make a Leaſe L. Rem'r L. an 
Leſſee die, a Releaſe to him in Rem'r be 
fore Entry is good, for he has a Frechold i 
Law. 

The Leſſor's Releaſe to a Ten't by Suff 
rance is void, for he has a Poſſeſſion wit! 
out a Privity. But if one enter of his o 
Wrong, and take the Profits, his Words 
hold at the Owner's Will can't qualify th 
Wrong, for he is Diſs'or, and the Owne 
Releaſe to him is good; or if the Ownt 
conſented, he is Ten't W. and then the R 
leaſe is alſo good. Note, That tho it be gen 
rally true, that he who enters wrongfully 
takes the Profits is a Diſior, yet this is to 
underſtood where there is no particular Hl 
in the Land; but if there be a Terw 
Eſſe, and one enter claiming the Term, u 
pay the Rent, &c. he ſhall not. 4 Diſsor, 
an Action of Debt or Waſte Ill lie ag 
him, aud one may be an Exgutor e hit 


Wrong of a Term. 
Thi 
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There are four Kinds of Privies. 1. In 
plate; as the particular Ten't, and he in 
gern or Rem'r. 2. In Blood; as Heir to 
the Anceſtor. 3. By Repreſentation; as Ex- 
ecutor to the Teſtator. 4. In Tenute; as 
Lord and Ten't. 22 
Pefore 27 H. 8. 10. If a Man had made a 
feoffſment to the Uſe of his Will, and af- 
roads the Feoffee had releas d to the Feot- 
fr and his Heirs, this Releaſe was good; 
fr in ſuch Cafe the Law intends that the 
feoffor ought preſently to occupy the Land 
it the Will of the Feoffee, and fo the Law 
makes a Privity between them. And the 
Feofor ſhould be ſworn on a Jury by Com- 
non Law; and where 2 H. 5. 3. required 
5. fer Annum in a Juror, it was holden 
that Ceſtrry que Uſe of Land to that Value 
night be returned; as to a Feoffment to 
the Uſe of a Will. Fide ſupra 166. 
an Uſe is a Fruft or Confidence repos'd 
n ſome other, which is nor iſſuing out of 
Lind, but as a Thing collateral; annex'd in 
Irivity to the Eſtate of the Land, and to 
the Perſon touching the Land, vis. that 
iy que Uſe ſhall take the Profits, and the 
lertenant ſhall make an Eftate accordi 
v his Direction; ſo that Ceſtuy gue Uſe h 
Kither us in re, not ad rene, nor any Re- 
ned) but in a Court of Equity, 


out of the Eſtate of the Owner of the 

and, as by Bargain and Sale, Covenant to 
and ſeis'd, Sc. A Feoffee to the Uſe of 4. 
id his Heirs before the 27 H. 8. bargains and 
R 2 ſells 


hn Uſe is either rais'd by Tranſmutition Pa I. am 
| the Eſtate, as by Fine, Feoffment, Cc bd. 
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ſells to C. without giving Notice of the Uſe 
nothing paſſes, becauſe he was ſeis'd to the 
Uſe of J. before, which Uſe can't be altere 
or extinguiſhed without 'Tranſmuration « 
the Poſſeſſion, and there can't be two Uſe 
of the ſame Land in Ee at the ſame Time 
A. difleiſes one to B.'s Uſe, Y. not knowin, 
thereof, and bargains and ſells to C. C. ba 
an Uſe executed by the Statute, ich ſal 
n0t be deveſted by B.'s agreeing afterwards t 
the Diſß in, for tho an Agreement ſubſequen 
be look'd upon as equivalent to a Command pri 
cedent, yet the Lau will not by ſiich a Fifkiol 
Jake from C. an Uſe for good Conſideratic 
ſettled in him. 
Releaſes either enure, 1/t, By Way of e 
Jarging an Eſtate ; or, 24ly, By Way of 1/ 
ter le Hſtate; or, 3aly, By Way of Aitter 


SEES — 
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Droit; or, 4thiy, By Way of ExtinguillMl } 
| ment. * 0 4 ' 
| 273 As to the firſt, it is necceſſary that MY 


Parties to them be privy in Eſtate, thereſo 
if a Donee or Leſſee make an Under:-lealc, 
Releaſe by the Donor or firſt Leſſor to t 
ſecond Leflee is void, but a Leſſor L. or 
may releaſe to the Husband of his Leg: 
and his Heirs, Sc. And it one make 
Leaſe Y. Rem'r L. and then releaſe to 1M: 
Leſſee I. and his Heirs, he thereby enlatę = 

his Eſtate in Fee. | 
If a Leſſor I. releaſe to his Leſſee, 
to a Ten't by Execution, all his Rig 
without ſaying any more, the Leſſce = 
an Eſtate L. if he releaſe to him 4 
his Heirs, he has a Fee, Ec. 7 ſy 
eie 


men 
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Releaſe is in this reſpect like Livery of Seifin, 


viich being made without Words of In- 
bertance, gives but a State L. 

{a Leſſor releaſe to his Leſſee pur autre 
fic, he gives him an Eſtate for his own 
Lite. 

If one make a Leaſe for ro Years, Rem'r 
fr 20 Years, and he in Rem'r releaſe to 
he firſt Leſſee, the Releaſee ſhall have 30 
Years; for his Term of 10 Years ſhall not 
tk drown'd, becauſe a Chattel can't be: 
ovn'd in a Chattel. | 
lf grant the Rev'n of my Ten't L. to. 
mother for L. I can't have Waſſe; but if 1 
ter Releaſe to my Grantee and his Heirs, 
e ſhall have Waſte for Waſte done after 
ich Grant of the Inheritance to him. 

But where a Releaſe enlarges an Eſtate, 
je Releaſee muſt not only be privy but 
wt alſo have an Eſtate; therefore if an 
tnt's Leſſee I. grant over his Eſtate, and 
je Infant at full Age bring a Dum fuit in- 
14117em againſt the Grantee, who vouches 
et Grantor, a Releaſe by the Demandant 
ue Grantor and his Heirs, is void as to 
uge his Eſtate, for it is manifeſt that the 
wife can't enlarge the Fſiate of him that 


arg Fſta te. 

. Releaſes that enure by Way of Aſitter 
„ee muſt be alſo between Privies, vis. 
ig ers or Jointenants; but ſuch a Releaſe 


not require any Words of Inheritance, 
iether it make a Degree, as when it is 
de by one Parcener to another, or one 
tenant to one of his Companions, or 


R 3 | whether 


ele 
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whether it make no Degree, as whey it; 
made by one Jointenant to all the reſt. 

If there be two Parceners of a Rent, and 
one of them marry the Ter-tenant, and the 
other releaſe to her, this ſhall enure hi 
Way of Mitter le Eſtate, and yet the Rent 
was ſuſpended at the Time of the Releaſe 
but if ſhe had releaſed to the Husband, | 
would have enured by Way of Extinguiſl. 
ment. 2#&re, how a Releaſe to both Hul 
band and Wife ſhall enure. 

3. Some Releaſes enure by Way of Mitt: 
le Droit, which transfer the Right of thi 


2 —— 


N 
| 
} 
k 
| 
| 


| 


Releaſor to the Releaſee; as when Diſs. | 
releaſes to Diſs'or, which makes his EltaM* 
rightful which was wrongful before. ke 
Such a Releaſe may be on Condition. 

but a Condition can't be releas'd on Condiii 
tion; nor can a Villein be manumitted, oi** 
a Grant attorn'd to on Condition ſub"! 
quent, but a Condition precedent is goo kilo 
in both Caſes for there is no Attornment 0” © 
Manumiſſion before it is jerform'd. leſſ 
K. may make a Denizen, or grant a Pe ou 
don on Condition either precedent or ſu * 
ſequent. : jt 
274 A Releaſe of a bare Right for a Day, e 
an Hour, Ec. is as good as if it were maß“ 
to the other and his Heirs, Ec. for a Di 
cannot releaſe Part of his Eſtate in e 
Right, brcanſe Ie bas no Right to any Fit ele 
but that thereof he was d:ffeis'd, therefure! he 
muſt releaſe hs Right {6 tht OF none al dl - 


Neige 
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Neither is it requifite that there be any 
Pivity between the Parties to ſuch Releaſe ; 
wen Leſſee L. makes a Leaſe L. Rem'r in 
Fee, and the firſt Leflor releaſes to the 2d 
Leſſee, this abſolutely bars the Releaſor, 
ind the Rem'r Man ſhall take Benefit of it; 
in| if a Diſs or make a Leaſe L. Rem'r in 
fee, or a Leale L. only, and the Diſs'ee re- 
fac to the Leſſee L. it ſhall enure to the 
benefit cf him in Rem'r or Revn, and ſuch 
Nekaſcs are (aid to enure partly by Way of 
Mater le droit, and partly by Way of Ex- 
troviſlment. 

Fot he in Rev'n or Rem'r ſhall take no 
P-ncfit of a Relcaſe of all Ad ions to Leſ- 
ke L. 

Neither is Privity requiſite in Releaſes 
which enure by Mitter le Arcit, only which 
xe faid to enure by way of Entry and 
Foffment 3 as if one be ouſted by two Dif 
:ifors, Abators, or Intruders, and releaſe 
wore of them; or if a Donee in T. or 
Leſſee L. be diſſeiſed by two, and after- 
wards he and the Reverſioner relcaſe to one 
them, the Releaſee ſhall hold the other 
wutinſuch Manner, as if the Dilgee, Ec. had 
ered and infeoff'd him: But if Leſſee 
ne make a Releaſe to one of them, it 
al enure to them both; for if it ſhould 
re by Way of Entry and Feoffment, the 
cleaſee's Fee-ſimple would be chang'd to 

Fee qualified in the firſt Caſe, and an 
tate L. in the ſecond, and the Rev'n 
bud be reveſted in the Donor or Leſſor, 
#9 were Strangers to the Releaſe, which 
R 4 {trange 


for the Eſtate gained by the Diß in be 


Leſſor can't have an Aſſiſe during the Li 
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ſtrange Tranſmutation of Eftates the La: 
will not ſuffer, 

But if K.'s Leſſee L. be diſſeiſed by tuo 
and releaſe to one of them, the Releatee 
ſhall hold the other out, for the Diſs 
gain d but a State for Life. So if two Join 
tenants make a Leaſe L. and after diſſeiſe 
the Leſſee, who releaſes to one, he ſhall ho 
the other out, becauſe the Diſs in was but | 
a State L. and the Releaſe enuring by Way i 
Entry and Fecffment, does not diminiſy the 
ſtate of the Releaſee, nor reveſt an Eſtare in ai 
ot concerned therein, but only deveſts the Þ 
late which the orher Fointenant gain'd | 
Din. | 

If Leſſee J. be ouſted and Leſſor dit 
ſeiſed, and Leſſee releaſe, the Diſs'ce ma 
enter, but if Leſſee L. be difleiſed, and re 
leaſe to the Diſs'or, the Leſſor can't enter 
for the Diſs'or has a Freehold whereon th 
Releaſe of Leſſce L. may enure, but be 
has no Term for IJ. Sc. And it is fla 
in the firſt Caſe that the Leſſor might recove 
in Aſiſe before the Releaſe, the he co! 
not take the Profits, and after the Relca 
he may both recover and take the Profits 


wholly defeated, if rhe Diſs'or ſhould main 
tain an Action againſt him for the Prif.'s 
it muſt be grounded in the Releaſe y 
bare and naked Right of the Lefjee TJ. * 
can't be transferred; bur in the 24 C 


of Leſſee J. 
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[{ two Jointenants be diſſeiſed by two, 
nd one of them releaſe to one of the 
Ni5'ors, he ſhall not hold out his Compa- 
wo, for if this ſhould enure by Way of En- 
aud Fecffment, it would not only deveſt 
i Eſtate of the other Diſi'or, but reveſt the 
Fae in the other Diſiee who was 4 Siran- 
710 the Releaſe. | 
Two Femes diſſeiſe a Man, and one of 
dem marries, and the Diſs'ee releaſes - to 
te Husband, this enures to the Advantage 
{both Diſg'ors, for the Husband is in a. 
inner in by Title, aud it would be a hard 
uſtructiou to make ſuch a Releaſe enure to 
it is Miſe, in Right of whoſe Eſtate alone 
115 enabled to take the Releaſe ; but if two 
{men be Diſs'ors, and one take Husband,. 
x Diſs'ce releaſe to the other, ſhe becomes Co. L. 278. 
ve ſeiled. a. 
If two Niſs'ors make a Leaſe L. or I. a 


be to one of them enures to both, for. 
i (bord ennre by. Way of Entry and Feoft- 
eg e Releajee would. avoid his own Leaſe, 


wrtg1gee on Condition. after Condition. 
when is difleis'd by two, and Mortgagor:. 
ireſes to one of them, this enures to- 
it, kor they did no Wrong to. the Mort- 

vr, and he Releaſes not a. Right to an. 
ent Eſtate deveſted by Wrong, but a Ti- 
Re eutry by Force of a Condi v, which 

% a0: by Conſtruction of Law defeat the E. 
we 19 witch it was annexed, without an ex» 

< Re-entry,, according to the Wards of the. 


Ati. my A 


-% 
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A Releaſe to one joint Feoffee enures tt 
him and all his Companions in Reſpe& o 
the Warranty, which the Law preſumes th; 
they have, and which, if the Releaſe ſhin! 
enure by Way of Entry and Feoffment, uon 
be defeated, the Eſtate being defeated t 

hich it was annexed. 
lf he in Rem'r L. diſſeiſe Ten't L. and 
Vid: Co. L. then Ten't L. die, the Diſs'in is purged, and 
42 b. he becomes Ten't L. for the Law more rd 
ſve&s a leſſer Eſtate by Right, than a larpeh 
Eſtate b Wrong. ö 
I Diſs'ee, or he whoſe Rev'n or Rem'r Wi; 
de veſted by a Forfeiture, releaſe to the Te 
of the Land, whether he be in by Feoflmer 
or Diſs'in, ſuch Releaſe, if the Releaſor hit 
Right of Entry, defeats all meſne Titles, b 
cauſe it enures by Way of Entry and Feo 
ment. Therefore if ZB.'s Diſs'or infeoff ( 
with Warranty, who infeoffs D. with Wa 
— ranty, who is diffeifed by E. B.'s Relea 
to. E. defeats all the mean Eſtates en 
Warranties, for it is made to a Dise 
-vho comes not to the Land in Privity of i! 
Eftate to wehich the Warranty was annere 
and all-the Right of C. and D. to the ſaid l 
. ſtate being wholly defeated by the Releaſe of 
their Re-entry can't recontinue their fern 
Poſſeſſton, but they miſt be Diſs'ors auer. 
80 if a Difs'or's Leſſee L. alien in Fet 
and then the Diſs'ee releaſe to the Alieret 
the Piſs'or can't enter for the Forfeiturt 
And if Diſs'or die ſeis'd, the Diſsee be 
ing within Age, and a Stranger abate, 4 
Diſs'ce being of full Age releaſe 4 th 
* att 
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ator, the Heir of the Diſs'or ſhall never 


ter, 
nt if Leſſee I. bo die and the 
Jik'or be diſſeiſed, and he in Rev'n releaſe 
v the ſecond Diſs'or, the. firſt may enter 
in him, and if Leſſee enter, he leaves the 
lern in the firſt Diſs or; for the Entry of 
lim in Revn was not lawful, and conſe- 
wently his Releaſe cannot enure by Way of 
Fury and Feeffment, therefore the Eſtate of 
le Releaſee betug defeated by a mean Title, 


Notwithſtanding a Releaſe by one whoſe 
kury is lawful enures to many Purpoſes by 
de of Entry and Feoffment, and there- 
ire if a Diſſeiſor's Feoffee on Condition. 
nike a Feoffment, without exprefling any 
Condition; or if a joint Diſs'or grant a 
lent, and the Diſs'ee releaſe to the ſecond 
coffee, or the other joint Diſs'or, the 


Undition or Rent are avoided,. becauſe 


e firſt was not exprefled on the Feoft- 


kent, and the ſecond was not granted by the 
leleaſee. And ſuch a Releaſe takes away. 


. wrongful. Titles; as if A. difleiſe Z. to 
Cs Agreement to the Diſs'in. Yet if 393 


« Diſs'ee releaſe to the Feoffee ; or if he 
at a Rent, and then Diſs'ce releaſe to- 
m; ſuch Condition or Rent remains, for 
r ſhall not avoid them againſt his owa. 
avrels Acceptance or Grant by Force of 
Kia Releaſe, (and. yet if the Diſses had! 

entered 
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te Right of Poſſeſſion araws the naked Vide ſupra: 
Robe along with it. 354. 


Uſe, and B. releaſe to A. this takes 4. Vide ſupra: 
Dis or make a Feoffment on Condition, 2758: 
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entered, and made a Feoffment to him 
they had been avoided.) If two Difg'or 
make a Fcoffment, and take back an Eſtate 
L. or T. a Releaſe to one enures to both 
or if two Dits'ors..be diſſeiſed, and releaſe 
to their Diſs'or, and then difleife him, an 
Diſs'ee releaſe to one or both, yet the ſecond 
Diſs'or may enter, for the Law will no 
make ſuch.a Conſtruction of fuch a Rel 
leaſe, as to enable a Man thereby to avoid 
his own Ferffinent or Releaſe ; and if tha 
Heir of a Diſs'or endow his Wife ex f 
ſenſu Patris, and then the Diſs'ee releaſe tt 
the Diſs'or, he ſhall not avoid the Endow 
ment. 

Neither ſhall Acts done to the Diſso 
be avoided by the Releaſe of the Diſs'ce; : 
if the Lord confirm his Eſtate to hold b 
leſſer Services, or if Eſtovers be granted 
him to be burnt in his Houſe, or a Wat 
ranty be made to him, they ſhall not be lol 
by ſuch Releaſe. 12," Þ 
An Alien diſſeiſes J. S. and is made a De 
nizen, and then J. S. releaſes to him, K 
ſhall not have the Land, for it is as it were 
new Purchaſe; but if the Alien had been 
Feoffee, K. ſhould have Land, for it is! 
rended that the Ferffee has a Warranty, 
Force of which he may preſerve his Eſtate, ( 
recover in Value if be loſe it, which. I ſuff 
K. may take Advantage of, as betmg annevt 

(e) 3 Rep. 70 the Eſtate, (tho he can't claim a (a) me 
2. b. Right ef a real Action as forfeited to hin 
and K. fhall not loſe his Peffebility by fuch 
Releaſe, but the Diſior is merely in byIWron 


T 
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The Lord diſſeiſes his Ten't, and is diſ- 
({iſed, and the Diſs'ee releaſes to the ſecond 
D'or, the Seigniory is not revived, for the 
Jik'or claims under the Lord te ſame E- 
uc sxbich was in the Lord, and the Poſſeſ- 
fon wos never actually removed; and the 
lu is the ſame if the Lord had been dif- 
filed by Two, and the Niſs'ce had releaſed 
2 one of them. Bur if the Lord and & 
ranger difleiſe the Tenant, and the Te- 
unt releaſe to the Stranger, the Seigniory is 
xrived, for the Stranger claims not under 
Lord, and it the Stranger had ſurvived 
lord, the Seigniory would have been. 
rived, ; | 
An Infant: Diſs'or aliens in Fee, the Alie- 
ye dies ſeiſed, the Diſs'ee releaſes to the 
leit of the Alience, the Entry of the In- 
unt is {till lawful, yet if he bring a Writ 
Right againſt the Heir of the Alienee, 
u the Miſe be joined on the mere Right, 
e Heir ought to have a Verdict, for the 
light of the Diſs'ee paſſed to him by the 
leeaſe; and tho' a Releaſe by him whoſe 
"my is not la wful is faid to enure by Way 
Extinguiſhment, yet the Releaſee may 
ne Advantage of it, for if he be ſeifſed: 
the Land in Fee, the whole paſſes to 
m, 2nd if he be Ten't L. only, he ſhall 


we the Benefit of it during his Life, 
r the whole paſs not to him; but in all 


a Cafes the Right of him, that made 
1 is wholly extinguifhed as to 
aſe lf. 

lent in T. with the Rem'r in Fee to 
les without Iſſue, B. intrudes, A. reco- 
vers 
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5. b. 


152. b. 
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vers in Formedon by Default, and makes 3 
Feofiment to C. B. reverſes the Recovery i 
2 Writ of Deceit, C. ſhall never have a Wiit 
of Right, for the Recovery being reverſed 
all Eſtates ſubſequent to it are aefeated, aud 
B. 7s reſtored to the Land in ſuch Flight 
if there had been no Recovery at all, and thy 
Feeffee cannot maintain an Action on the ng 
ked Right of his Fecffor. | 

4. Some Releaſes enure by Way of Extin 
guiſhment as to the Releaſor only, and a 
to others by Way of Mitter le droit; u 
where one, whole Entry is not lawful, re 
leaſes to the Tenant, or a Diſs'ee releaſes u 
a Leſſce L. or a joint Feoffee of a Difſs'or 
But where the Releaſee cannot have th 
Thing releaſed, a Releaſe ſhall enure b 
Way of Extinguiſhment againſt all Manne 
of Perſons ; as when the Lord releaſes hi 
Seigniory to his Tenant of the Land, 
when the Grantee of a Rent Charge or Co 
mon releaſes to the Tenant. 

Such Releaſes abſolutely extinguiſh th 
Rent, Sc. tho' the Releaſee be but Tena 
for L. And they may be made to one whe! 
Eitare is ſuſpended; as if a Feme Mel 
marry her Lenant, and the Lord. releale t 
the Feme, the Scigniory is extinct; bur it 
releaſe to the Husband, both the Seiguiot 
and Meſnalty are extinct. 1 

If the Lord releaſe all his Right in ih 
Seigniory, or all his Right in the Land, t 
Seigniory is extinct without any Words OF: or: 
Inheritance. 
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But the Lord may releaſe his Seigniory in 
I. or for L. or Y. Cie de ceteris; but a 


due Right cannot be fo releaſed, for if it be Vide ſupra 


xicaſed for an Hour it is gone for ever. 

If the 'Tenancy be given to the Lord and 
Stranger, and the Heirs of the Stranger, 
ke Lord releaſes all his Right to his Com- 
renion ; this not only paſſes his Eſtate in the 
Tenancy, but alſo extinguiſhes * Right in 
ne Scigniory. 

The Lord grants his Seigniory for Years, 
he Tenant attorns, the Lord releaſes to the 
Grantee V. and to the Tenant of the Land 
ncrally, this extinguiſhes the Seigniory, 
the State of Grantee J. alſo; for as to 
ie Tenant of the Land it enures by Way 
' F:ztinguiſhment of the Seigniory, which 
quires no Words of Inheritance, but the 

date of the Grantee I. in the Seigniory 

n be inlarged but for L. without apt 
ods of Inheritance, and therefore it ſhall 
2 extint, becauſe there cannot remain a 
wticular Eſtate in the Seigniory, the Fee 


ng ext inct; for the Seignwry Paramount) Rep. 134. 


tm Fſtate in Fee cannot iſſue out of > 
; be fupported by a Mefualty of a ſiualler 
ale. 
but if the Releaſe had been to them, and 
eir Heirs, it had given the Grantee a 
* in one Moiety, and extinguiſhed the 
der. 8 
Littleton proves that in the Caſe aforeſaid 
grand Aſſiſe ought to paſs for the Hei 
ne Alienee, from the Cafe of him that 
% Rem'r in Fee expectant on a State L. 
Common Law; for before Meſtm. 2. 3. If 
Tenant 
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Tenant L. had loſt by Default in a feioned] 
Action, and died, he in Rem'r had no Re 
medy. But if he had diſſeiſed Ten't L. be 
fore ſuch Recovery, and then Ten't L. hac 
re entered, and loſt by Default, he micht 
have had a Writ of Right againſt the 
Recoverer, for tho' the Scifin which he 
. was defeated by the Re- entry of thy 
'enant L. as to Ten't L. yet it was a good 
round of a Writ of Right againſt the Re 
coverer, who was a Stranger. And tho' th 
Miſe be joined in this Manner, whether ti 
Tenant have more Right as he holds, tha 
the Demandant in the Manner as he de 
mands, and the Seiſin of the Demandy 
were defeated, ſo that he has no Right i 
the Manner as he demands, yet he ought : 
recover; for theſe Words 2040 & form at 
mere Form, when the Iffue is joined 0 
the Point of the Action as in this Caſe, « 
when a Demandant in Caſj! Proviſo count 
of an Alienation in Fee, and the Tenant 
fays that he did not alien % & Form 
Ec. and the Jury finds an Alienation ! 
Tail, fer the Point of the Writ is whet!: 
the Teu't in Dower aliencd to the Diſperiſ 
of the Demandant. 


oF 
But when the Iſſue is on a collate! } 
Point, Mcdo & Forma. are material; if th 
when a Feoffment is alledged by, Two, en 
by Deed, the Jury cannot find a Fcoffue ver 
by one, or without Deed, for fervaps iii 
other might be induced to join I{Juc 0c: 
Conveyance alleaged, becanſe be knew be! 
there cas none ſuch. ior 
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Land be let to A. for L. Rem'r to PB. 
„ L. Rem'r to A.'s Heirs, A. dies, B. en- 
xs and dies, a Stranger intrudes, A.'s Heir 
fall bare a Writ of Right of A.'s Seiſin as 


bei- ſhall have a Writ of Right of A.'s Sei- 
„ Ponce in T. dies without Iſſue, Rem'r 
in enters, Nonee's Wife has a Child who 
gets, and dies without Iſſue, Rem'r Man 
have a Writ of Right of the Seiſin 
th be had. So if Land be given to A. in 
Rem'r to him in Fee, he dies without Iſ- 
* his collateral Heir ſhall have a Writ of 
lzht, tho' the Fee were not executed. 

lho' the Iſſue be on a collateral Point, 
tif by finding of Part of it it ſhall appear 
the Court that the Plaintiff had no Cauſe 
ach Action, modo & formd are but Form; 
Fin Treſpaſs the Defendant plead that 
tif holds of him by Fealty and Rent, 
{ that for Rent he diſtruined 3 and the 
ir dery that he holds of him modo & 
n, and the Jury find that he holds of 
u by Fealty only, the Writ ſhall abate 
et the Tenure be of what Nature fo- 


iſt his Lord. 
the Matter of the Iſſue be found, it is 
dent; as when on an Indictment of 
cer the Nefendant is found guilty of 
lighter, for the Killing is the Sub- 
x. So in Aſſiſe of Darrein Preſentment, 
de Plaintiff alledge the Avoidance by 
on, and the Jury find it by Death ; 
a Aiſle by the Guardian of a Hoſpital 
Againtt 


ent L. A. and B. are Jointenants L. Vide ſupra 
bie , Heirs, l dies, B. dies, 4's*” 


„ the Tenant cannot have Treſpaſs a-Marlbr. 3. 
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againſt the Ordinary, if he plead that 


deprived him in his Viſitation as Ordiny 
whereon they are at Iſſue, and it be fo 
that he deprived him as Patron; or in Del 
on a Bond to perform a Covenant of 
cutting down Trees, if a Breach be afligng 
in cutting twenty, and the Jury find ten, 
is ſufficient, 

Alſo in a Writ of Treſpaſs for Goo 
carried away, or Battery, or falſe Imptiſ 
ment, if the Defendant plead that he is: 
guilty in the Manner as the Plaintiff fe 
poles, and it be found that he is guilty 
another Day, or in another Town or Co 
ty than the Plaintiff ſuppoſes, yet he |} 
recover; for in tranſitory Actions the 
fendant ſhall not traverſe the County 
Town where the Fact is laid, without fot 
ſpecial Cauſe of Juſtification, which is 
local that it cannot be alledged in enott 
Place; as where a Conſtable of a Town 
another County arreſts a Man for a Bre 
of the Peace; in which Caſe, if an AG 
be brought againſt him, he ſhall trare 
the County, and all other Places, ſaving t 
Town whereof he is Conſtable 3 fo wit 
the Defendant juſtifies for Damage-feaf: 
In an Action of Slander laid in London, un: 
Defendant pleaded a Concord for Word 
all other Counties except London, ond ! 
verſes the Speaking there; the Plaintiff 
nied the Concord, the Defendant demu e 1 
and the Plaintiff had Judgment: For in Hur 
Caſe the Court allowed a Traverſe on 
Traverſe, leſt by ſuch an Invention this . 
tient Principle ſhould be ſubverted, .. 
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e Place where a tranfitory Action is laid 
| not be traverſable. 

In Treſpaſs, if the Fact were not commit- 
the Nefendant ought to plead Not guil- 
but if the Fact were committed, and he 
we Cauſe of Juſtification and Excuſe, he 
ut confeſs the Fact, and plead the ſpecial 
[:ter; but if he plead Not guilty, he can- 
give the ſpecial Matter in Evidence; a 
End of the Lawp in requiring ſuch Exatt- 
in Pleadings, (which, being drawn by 
tn learned in the Law, it 1s to be preſumed 
il wer be miſtaken,) is that the Matter, 
th is truly in Queſtion between the Par- 
eu only be put in Iſſue, for otherwiſe 
Cauſe might be loſt by the Party's not be- 
able to prove that in Court, which out of 
wt is known to all the World, and both Par- 
vill be put to an unneceſſary Charge: 
erefore in Treſpaſs, Quare Uauſum, &c. on 
t guilty pleaded the Defendant can't give 
Evidence, that they came through the 
intiff's Hedge which he ought to keep 
Repair. In Detinue, the Nefendant on 
n detiner pleaded, cannot give in Evidence 
tthe Goods were pawned for Money yet 
xd, but he may give in Evidence a Gift 
mn the Plaintiff, for that proves that he 
ans not the Plaintiff 's Goods. In Waſte, 
Ml Faſt pleaded, he may give in Evi- 
ce Lightning, Enemies, &c. but not juſti- 
de Watte, as that he cut down Trees to 
wr the Houſe, Sc. If two be jointly 
and, and one be ſued alone, he may plead 
in Abatement, but cannot plead Non eſt 
ur, If an Executor plead Plenemen tad- 


MO 


— 


' 

| 
| 
' 
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miniſter, and iſſtnt riens inter mains, if it | 

prov'd that he has Goods in his Han 

which were the Teſtator's, he may give 

Evidence that he has paid to the Value 
his own Money, for thereby the God 

which he had as Executor become his o 
proper Goods. In an Aſſiſe, the Ten't « 
Null tort null Difſeiſin pleaded can't give 
Evidence a Releaſe after the Diſſeiſin, but. 
Releaſe before he may, for he could not di 
ſeiſe him whoſe Right he had by the R 
leaſe. Collateral Warranty can'r be piven | 
Evidence, when the Miſe is Join'd on t 
mere Right. 

. Where a Man cant take Advantage of t 
ſpecial Matter in Pleading, he ſhall give it 
Evidence; therefore becauſe one can't juſti 
Killing, he ſhall give in Evidence that it . 
fe defendendo, or in Defence of his Houſe 
gainſt Thieves, &5c. 

By ) J. I. 5. In Actions on the Caſe, Tre 
paſs, Battery, or falſe Impri ſonment agai 
a Juſtice of Peace, Mayor, or Bailift of 
Corporation, High or Petty Conſtable, 
any Thing done in their Offices they | 
plead Not guilty, and give in Evidence 
ſpecial Matter. So by 21 J. 1.4. may ii 
Deſendant in an Information on Penal & 
tures, except Recuſancy and Chamfperty, 4 
generally in late Statutes there 1; a Cin 
that where a Man is ſued for executing ! 
Porvers contained in them, he may plead i: in 
guilty, and give the Special Matter in £4 
fence. _. ; ture 

If Diſs'ee enter on Diſs'or's Heir, and! 
Heir bring an Aſſiſe, he ſhall recover; but 
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bring a Writ of Right he ſhall be barr'd'; 
if he recover in Aſſiſe againſt the Diſs'ee, 
+ the Diſs'ee may have a Writ of Entry en 
er againſt him, and recover. 

dies ſeis'd, the Land defcends to B. C. 
wes and dies ſeis'd, B. enters, C.'s Heir, 
xorers in Aſſiſe againſt 2. B. may have 
Urianceſtor againſt C.'s Heir; and if A. had 
a diſſeiſed, B. as Heir to him ſhould have 
da Writ of Entry en le per. 

Tho'the Vouchee having enter'd into War: 
ty, or a Ten't to a Præcipe having alien- 
{the Land, may take a Releaſe from the 
emandantz yet if a collateral Anceſtor of 
e Demandant releaſe to them with Warran- 
they can't plead this againſt the Neman- 
it; for the Releaſe by a Stranger is void, 
ciuſe they are Ten'ts in Law only as to the 
weting the Action of the Demandant, but 
£25 to other Purpoſes. 

\ Releaſe of Actions real is a good Bar in 
tions mix'd; as Aſſiſe of Novel Liß'in, 


Releaſe of Actions perſonal. 
Adio oft jus proſequendi quod ſibi achetur 
fudicio, or Action n'eſt aurer choſe que 
il demand de fon droit. 
by a Releaſe of Actions, Cauſes of Actions 
rieasd ; but in Submiſſion of all Actions 
ubitrament, Cauſes of Actions are nut 
tained ; becanſe nothing ſhall be intended 
le referr'd to Arbitration, but Matters 
1% Controverſy between them. 
Man can't by his own Act alter the 
ure of his Action; as if Leſſce do Waſle, 
nen ſurrender to his Leſſor, or the by 
'r 
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ite, Quare Impedit, (a) Annuity, and ſo (a) Contra 
4 Si: 1 Jones 
215, 
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for can't have an Action of Waſte for t 


fon of the Plaintiff is the Ground oft 
Action: So if Ten't pur autre Vie bring 


Lie die, the Writ ſhall abate, for an A 


. rearages only: But if a Writ of Conſp 


A ſe mints. 


act recoverable at Law, as Moria" 
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ſor releaſe to him all Actions real, the 


Damages only: Yet after a Term for Ye 
is expired, or a Leaſe pur auter Vie ig ; 
termined by the Death of Ceſtuy que 
Leſſor may have an Action of Waſte fort 
Damages only. . 

When Part of an Action determines 
Act of God, and the like Action lies ſor 
Reſidue, the Writ ſhall not abate; as Wa 
and Ejectment, becauſe they lie for Dama 
only, ſhall proceed, tho' the Leaſe det 
mine hanging the Action; but a Writ 
Waſte ſhall abate, if the Inheritance de 
mine hanging the Action; for the Diſh 


Aſſiſe, and hanging the Action Ceſtry i 


lies not for Damages only: So if a Wri 
Annuity be brought, and hanging the! 
tion, the Annuity determine, the 
ſhall abate, becauſe it lies not for the 


cy be brought againſt T'wo, and one 
them die, it ſhall not abate, (notwithſte 
ing the like Action lies not againſt the 
vivor,) becauſe the Tort, which is the t, 
of the Action, is not leſſened by the Deu aso. 
one of the Defendants. In an Aſſiſe by T 
a Releaſe of Actions perſonal made by 
of them, bars himſelf only, *becauſe * 
Action is partly Real; Et one maus H nuf 


In real Actions, wherein Damages Wi c 
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Dower, Entry ſur Diſs" in, Ec. a Relcaſe of 
bons perſonal is no Bar; becanſe the De- 


383 


mant may WAVE the Benefit of the Sta. Co. L. ro. 
wes, and bring his Action at Law for the i Lev. 38. 


d only. 

If an Aſſiſe of Novel Diſi'tn be arraign'd 
inſt the Diſs or and Ten't, the Diſs'or may 
led 2 Releaſe of Actions perſonal, but not 
I r:al, for none can plead ſuch a Releaſe in 
1 aſſiſe but the Ten't. And the Ten't in 
iſe may plead a Releafe of Actions perſo- 
| to the Diſvor, becauſe the Diſi'ee can't 
mer the Land in an Aſiſe againſt the 
rt, without recovering Damages againſt 
r Diſior. But he can't plead a Releaſe of 
dons real made to the Diſs'or, becarſs the 
e is meerly perſonal as to him. | 
He in Rem'r ſhall not after the Neath of 
n't L. plead a Releaſe of Actions made to 
e Ten't L. neither ſhall the ſurviving Feof- 

of the Heir of the Diſs'or plead ſuch a 
tlexſe made to his Companion; nor ſhall 
e Diſs'or plead ſuch a Releaſe made by the 
Is againſt his Heir. 
He that has Right of Entry may enter tho 
have releas'd all Actions: So if one take 
Goods or detain them, I may take them 
* his Poſſeſſion, tho' I have releas'd all 
ons. | 
Detinue lies where one comes to Goods by 
o- or Finding: In this Action the 
ng detain'd is to be recovered, therefore 
nuſt be ſo certain that it may be known; 
r which Cauſe Detinue lies not for Money 
t of a Bag, Cc. But for Charters 9 - 
Inhe- 
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Inheritance it does, if you know the Cert; 
ty of 'em, and what Land they concern, or 
they be in a Bag ſealed, Cc. tho'you know n 
the Certainty of em. If you declare of or 
in Special, the Defendant ſhall not wage | 
Law, tecauſe it concerns the Realty ; 2 
for the ſame Cauſe Summons and Severand 
lies in ſuch an Action. A Capias lies in L 
tinue of Goods, but not in Detinue of Ch 
ters in Special, yet a Releaſe of Actions pe 
ſonal is a good Bar. N 

The Statute which before the 27 H. 8. 
enabled a Diſs'ee to bring a real Action 
gainſt the Diſs'or, being Pernor of the Prof 
after a Feoffment made by him, enabled t| 
Dits'or by Conſequence to take from him 
Releaſe of Actions real, and yet he had n: 
ther jus 72 re, nor ad rem, and he ſho: 
have Benefit of ſuch Releaſe by ſpecial Ples 
ing, and bar the Diſs'ee; and the Dis“ 
might enter, becauſe the Ten't acknowledg 
himſelf a Diſs'or. In Dower the Ten't plex 
that A. was ſeiſed before the Writ purchas 
till he was by the Ten't diſſeiſed, and th 
hanging the Writ A. recovered; this is a gol 
Plea in Abatement, and yet the Tent 
knowledpes a Difs'in in himſelf. 

A Releaſe of all Actions real and per 
nal, is no Bar in an Appeal of Death, or Ro 
bery; for ſuch a Releaſe bars only civil A 
tions, not criminal; becauſe an Appeal, 
which the Appellee ſhall have Judgment 
Death, is not properly a perſonal Action, © 
a Releaſe of all Actions, or Appeals, is a g0« 
Bar: And a Releaſe of Actions perſonal 1s 
good Bar of an Appeal of Mayhem. 


I 
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A Releaſe of Actions perſonal is no Bar in 
1 Writ of Error to reverſe an Outlawry by 
Iroceſs on the Original, becauſe by. ſuch 


is Goods, Sc. againſt the K. but ſhall re- 
wer, or be reſtored to, or diſcharged of 
whing againſt the Party, therefore it is not 
overly an Action: But ſuch a Releaſe bars 
Error to reverſe a Judgment and Outlawry 
fer it; it likewiſe bars an Attaint and 
ita Querela. And a Releaſe of the 
nt of Error is a Bar even in the firſt Caſe ; 
tho the Plaintiff recover, or be reſtored 
prothing by it againſt the Party, yet the 
Lfendant is privy to the Record, and liable 
Vexation by the Writ of Error. 

ſudgment of Outlawry is given by the 
roners in the County in all Places but 
nan, where the Mayor by Cuſtom is 
wer, and Judgment of W given 


the Recorder. Outlawry forfeits no 


er by the Return - of the Exigent, or 
moral of the Outlawry by Certiorari. 
The Ten't releaſes to the Demandant af- 
Recovery all his Right, c. He can't 
Error, for he can't be reſtored to the 
i one recover Debt or Damages, and re- 
al Actions, yet may he ſue Execu- 
by Capias ad Satisfaciendum, Elegit or 
N Facias, Note; Two old Records, 
Mn an infirm old Man found guilty in 
tion of Treſpaſs, and a Woman big 
8 | with 


Writ the Plaintiff ſhall only be reſtored to 
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dds, neither does it diſable, nor does Vide ſupra 
r lie upon it, till it appear of Record, '93: 
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with Child bringing a falſe Appeal, were nd 


impriſoned. 

Elegir, and Statutes are given by Parli 
ment. Elegit muſt be by Inqueſt. T 
Obligee can't pray, that the Extenders ſhq 
take the Land, Ec. at the Rate at whic 
they priſe em in Elegit, but on Statut 
Merchant or Staple he may. No Executi 
on any of theſe Acts ſhall go againſt the He 
within Age, or if two Daughters be Hei 
and one of em within Age. After full a 
perfect Execution by Extent return'd and 
Record, there could be no Re extent on 2 
Eviction; but if the Extent be inſufficiet 
a new one ſhall go out. 

By 32 H. 8. 5. If Lands had and delive 
in Execution be evicted before the Debt 
Damages are wholly levied, the Ten't 
Execution ſhall have a Scire Facias, and 
new Execution: But the Act ſays, where 
the Ten't by Execution is clearly ſet with 
Remedy, therefore if but one Acre rem 
not evicted, or if the Eviction be by 
Conuſee of the former Statute, or by 
Conuſor's Wife recovering her Dower, or 
his Leſſee L. or I. there can be not 
Execution. | 

Tho' the Act ſays, till he or his Aff 
ſhall have levied the whole Debt, Cc. 
if there be ſeveral Aſſigns, all ſhall bc 
bur till the whole be paid. | 

Tho' the Words be, when Land, Se 
delivered in Execution, the Act extend 
any Ten't by Execution; as if Seignic 
extended, and the Tenancy eſcheat, or 

0 
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nter after the Liberate himſelf, But it 
raches not a Villein's Perquiſite, for rhe 
Lord is not Ten't by Execution thereof, but 
pins the whole Eſtate. 

Executors, Adminiſtrators and Aſſigns, ſhall 
lire ſuch new Execution, tho' it be not ex- 
nelly given to em. Tho' the Act ſay they 
hall have a Scire Facias out of the ſame 
Curt, if the Record be removed into an- 
aher, they ſhall have ir from that. 

Tho' the Statute give it againſt thoſe that 
were Parties to the firſt Execution, their 
Heirs, Executors or Aſſigns, yet there ſhall 
k no new Execution againſt a Purchaſer or 
lis Aſſigns, if the firit were againſt him, 
unleſs they have other Land liable to it; if 
breral Aſſigns have Land ſubje& to the Exe- 
ation, one Scire Facias lies againſt all. No 
* Execution can be had againſt the Ob- 
gor, Sc. unleſs he were Party to the firſt 
Execution. Nor can a new Execution be 
id zpainſt the Purchaſer's Executor, tho' he 
ere Party to the firſt, for the Execution 
tG had againſt the Purchaſer only in reſpect 
lis Land purchas'd of the Debtor. 

A Releaſe of all Actions or Executions is 
good Bar in a Scrre Facias, either in Acti- 
real or perſonal, or on a Fine; for tho 
dire Facias be a Writ of Execution, yet 
much as the Defendant may plead to it 

Itter to ouſt the Plaintiff of his | nr 
tmay be called an Action. 

If the Plaintiff after Judgment releaſe all 
Kcutions or Suits, and afterwards ſue Exe- 
tion, the Defendant ſhall have an Audita 
Yrela ; But if K. * all Suits, yet may 

ä he 
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he have Execution, becauſe the Court oug 
e Oficio to award Execution for him witt 
| out any Suit, but not for a Subject. 
Vid. fopra After Execution ſued, if Plaintiff rele; 
* all Debts, or Duties, or Judgments, or De 
mands, an Audita Querela lies. 

A Releaſe of Duties is no Bar in Accour 
fur Duty extends only to Things certain 
but what ſhall on the Account appear due 
uncertain. | 

If Execution be ſued on a Recognizang 
by Elegir, and Conuſee make a Defeafar " 
that if Conuſor do ſuch an Act the Reco 
nizance ſhall be void, by this the Executic 
is diſcharged. 

Demand is the largeſt Word in Law e 
cept Claim, for a Releaſe of Demands d 
charges all Sorts of Actions, Rights and ! 
tles, Conditions before or after Breach, E 
cutions, Appeals, Rents of all Kinds, Co 
nants, Annuities, Contracts, Recognizanct 
Statutes, Commons, Oc. | 
1 Sid. 141. - But a Releaſe of all Demands doth not 4 
1 Lev. 99. charge Rent incident to a Rev'n due aſier 
3 5e. 274. Releaſe, and generally if it be made on a pt 
ticular Occaſion, that ſhall reſtrain the Gel 
rality of the Words. 

If one releaſe nes guerelas aut loguei 
this is as large as a Releaſe of all Actio 
and releaſes all Cauſes of Actions, tho 
Suit be then depending, 

A Releaſe of all Actions diſcharges a Bc 
to pay Money on a Day to come, for it 
delitum in preſenti quamvis ſit ſalvendum 
futuro; and it is a Thing merely in Act 
and the Right of Action is in him 1 
ea 
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Of Releaſes. 
Wes, tho no Action lie when the Releaſe 
4 made : 80 wa an Executor releaſe an 
14on before he has proved the Will; and 
bme ſay that the Ordinary may releaſe an 
Aion, tho he can have none: But a Releaſe 
Actions does not diſcharge a Rent before 
te Day of Payment, for it is neither debt 
wr ſelvendum at the Time of the Releaſe ; 
nis it merely a Thing in Action, for it is 
table over: And the Law is the ſame as 
an Annuity 3 but the Leſſor may releaſe or 
quit the Rent, Cc. A Releaſe of Actions 
Wi Covenantee to his Covenantor, is no 
to an Action for a Breach of a Covenant 
ter the Releaſe ; but a Releaſe of Cove- 
nts diſcharges the Covenant itſelf, 

The Leſſor may have an Action of Debt 
Rent after each Day of Payment, for it is 
err d for the Lefſor's Maintenance in lieu 
the Profits; but no Action lies on a Con- 
ut to pay Money at five ſeveral Days till 
be paſt, for there is but one Contract, and 
r Debt, and conſequently there can be but 
Action of Debt; but if a Recognizance 
to pay Money at five ſeveral Days, after 
e firlt Day of Payment Execution lies for 
dum that then ought to be paid, for it is 
ture of ſeveral Judgments : And the Law 
tie ſame of ſuch a Covenint, or Promiſe 
My Money, c. for as en as the Morey 
wt paid according to the Covenant and 
une, ſo often is there a Breach of the 
ant or Promiſe, and conſequently fo 
nan Action lies. 

Aer the Miſe join'd on the meer Right, 
Ten't may tender Half a Mark to have 
S 3 the 
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the Seiſin inquired (except when the K. ; 
Demandant); and if the Seiſin be not found 
in the Time of the K. whereof the Deman. 
dant counts, he ſhall be finally barr'd : If! 
be found for him, the Jury ſhall inquire 
over. 

The Oath of the Jury in Writ of Right is 
* I will truly ſay whether A. Y. has more 
mere Right to hold the Tenements whic 
. D. demands againſt him by his Writ o 
* Right, or C. D. to have em as he de 
* mands, Sc. So helþ me God. 


N. Z. This Oath is abſolute without yen 
ing to their Knowledge, for Judgment fia 
is to be given, as in Attaint and Law Wa p 
ger. 55 
294 The terrible Judgment in Attaint is mii: 
gated by the 23 H. 8. 3. Tho' the Words ar de 
that the Party griev'd ſhall have it again br 
1 


the Party that ſhall have ment on th 
Verdict, yet it lies againſt his Executors 

() Bro.i5. The K. (a) may have an Attaint for a ſal 
Verdict in a civil Action brought by him 

(% Bro. 1a) but in an Information, (b) Qui tam, & 
neither the K. nor Informer are ſully Pa 
ties, and therefore neither of them can bat 

(c)Bro,130. an Attaint, (c) But the Defendant in ſi 
a Suit ſhall have an Attaint, tho' it lie 
where the K. is ſole Party. 

No Conuſance ſhall be granted in Attain 
becauſe the Statute ſays expreſly that 
Attaints ſhall be brought in one of tt 
Benches. 

The Defendant in ſome Caſes may wit 
his Law, f. e. ſwear that he owes not t 
Debt demanded, nor any Penny then 


Of Releaſes. 
ind this is a perpetual Bar to the Plaintiff: 


He that does it ought to bring with him 11 
Prſons that ſhall avow on their Oaths, that 
hey think he ſwears true. 

t lies in ſome Caſes in Debt, Detinue, and 
Account; it lies for a Feme Covert, toge- 
thee with her Husband; for an Alien in the 
Linguage he can ſpeak; in Debt on Arbi- 
riment, or Netinue on Bailment by another's 
Hand, for the Debet or Detinet is the 
Ground of thoſe Actions, and the Contract 
i Bailment is but the Conveyance, and not 
mrerſable; it alſo lies for an Amercement 
n a Court-Baron ; for the Succeſſor of an 
bot, becauſe the Houſe never dies. 

But it lies not in Actions grounded on a 
ſrecialty 3 nor for one infamous; nor where 
de Plaintiff or Defendant is an Infant; nor 
there the Suit is for K. or his Benefit, as a 
% minnt, or Actions wherein a Contempt, 
r Treſpaſs is ſuppos d in the Defendant, 1 
wich F the Defendant be found guilty, he 
bull be fin A; nor in Actions grounded on the 
Defendant's Breach of Promiſe, or a Tort 
ne by him; for the Law will not truſt his 
lineſly in Diſchame of ſuch Actions which 
re grounded on a Suppyſtticn of his Injuſtice; 
ir does it lie in Actions which are not 
munded on what was trauſacted merely be- 
wen the Plaintiff and Defendant, but on 
A of another Perſon, as in an Account 
jnſt a Receiver on a Receipt per autre 
ins, where the Receipt is the Ground of 
it Action, and traverſablez but it would 
lain if the Receipt had been by the 
S 4 Hands 
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Hands of his Wife, or of one of his Monk; 
for ſuch a Receipt is all one in Effet as | 


ing to the Statute for his Wages, becauſe th 
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Receipt by the Defendant's own Hands j 
reſpet of the Privity between them : No 
does it lie in an Action ſounding in the Re 
alty; as Account againſt a Bailiff, or Deb 
for Rent, or Detinue of an Indenture of: 
Leaſe, Sc. Nor for a Debt of Record, 2 
an Amercement in a Court-Leet ; nor does if 
lie in Debt for an Account found before Auf 
ditors; nor in Debt againſt the Lord found 
in Surpluſage on ſuch Account, by Con 
ſtruction of V. 2. Nor in Debt by a Gaol 
for Victuals, becauſe he can't refuſe the Pri 
ſoner; nor in an Action by an Attorney fo 
his Fees, or by a Labourer retain'd accord 


firſt is compellable to be the Party's Attorne 
and the other to be Servant; nor in an Actio 
on a Penal Statute, nor for an Executor 0 
Adminiſtrator, | 


Of Confirmation. 


Onfirmation is a Conveyance of an Eſtat 

or Right in Eſe, by which a voidab 
Eftate is made ſure, or a particular Eſta 
increas'd: But it ſtrengthens not a vol 
Eftate, nor does it enlarge without Privit 
any more than a Releaſe. 
'Tho' a Releaſe by a Leſſor L. to the Leſſe 
V. of his Leſſee, or by a Diſs ee to the Leſſ 
V. of his Diſs'or, be void; yet in both Ca 
a Confirmation is good: But a bare Inter 
termini can't be confirm'd. Lal 
| of 
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Leſſee L. makes a Leaſe for 30 Y. and af- Moor 67. 
vr makes another for 60 I. and Leſſor con- 
ens the 2d, and then confirms the firſt; 
leſee L. dies within the 30 J. Leſſee for 
% J. may enter. 

If the Eſtate of Tenant in Fee T. or L. 
e onfirmed for a Day or an Hour, it is 
bc for ever; and herein a Releaſe and 
(firmation agree. And if the Eſtate or 
Jemiſe, or Term of Leſſee Y. be confirmed 
br a Day, it is good for the whole, for the 
{dition of Parcel is repugnant, when all. 
w confirmed before. But the Land may 
E confirmed to Leſſee . for Parcel of the 
ſears, for the Years are ſeveral, but a State 
{ freehold is intire, and cannot be con- 
md for Part of the State. 

a Diſs'ee, or Patron and Ordinary, may. 
nfirm a Leaſe I. for Part in Reſpect of 
eit Right or Intereſt : Yet an Attornment, 
ich is a bare Aſſent, cannot be for Part, 
on Condition. 

a Releaſe of a Rent, Right, or Condi- 
m to Leſſee L. enures to him in Rem'r or 


ſtatern; yet a Confirmation of a State L. 
abe not, whether the particular Eſtate and 
ſtal em't or Rev'n be in the ſame Perſon or 

rs, But the Confirmation of the Eſtate 


| one Jointenant enures to both: And if a 
ale be made to A. and B. Rem'r to B.'s. 
irs, the Confirmation of B. s Eſtate con- 
ts the Fee, for to many Purpoſes he had 
whole Fee in him. A Feme Diſſeiſor 
tes a Feoffment to the Uſe of A. for L. 
mr to her ſelf in T. Gt. and marries · the- 
bee, who. releaſes to A. this. perfefts> bis. 

8 55 Wifele 
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Wite's Rem'r; for tho' a Man cannot ch, 
traft with his Wife, or transfer any Intere 
to her, yet ſhe may by Conſtruftion of Is 
rake Benefit of his Releaſe made to a thir 
Perjon, and enuring by Way of Extinguiſ 
ment. But if Leſſee L. make a Leaſe 
Rem'r to his Leſſor, who releaſes to th 
zd Leflce, he cannot by this Releaſe pe 
feat his own defeaſible Eſtate, but after 2 
Leſſee's Death he ſhall be in his old Eſtate] 

But a Confirmation and Releaſe agree | 
this, that either of them made to him | 
Rem'r, or Rev'n, enure to the Benefit « 
the particular Eſtate, whether they be mas 
by Difleiſee or Feoffor on Condition, | 
they cannot enter, But in reſtect of the 
Right or Title to their antient Eſtates, abi 
they cannot reveſt, without deveſting tl 
particular Eſtate, which againſt their o 
Deed they+fhall not do. If Tenant T. d 
continue, and Diſcontinuee make a Leaſe Hen 
and grant the Rev'n to the Iſſue, now ti 
Iſſue ſhall not have a Formedon, for by t 
he muſt recover an Inheritance ; but t 
Leſſee hath not the Inheritance, but t 
Iſſue in T. himſelf has it. 

If Diſs'or make a Leaſe L. and levy 
Fine of the Rev'n, and five Years paſs, . 
Diſs'ee cannot enter on the Leſſee L. 
his Eſtate cannot be avoided without avo 
ing the Rev'n, c. But if the partic 
Eſtate be by defeafible Title, and the! 
mainder by good Title, the defeating ti 
defeats not this; as if Leſſor L. diſſe 
Leſſee, and make a Leaſe for L. of the i 
Leſſee, Rem'r to C. and the fiſt 4 
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ter, he leaves the Rem'r in C. for the firſt 
leſſee ſpall regain no more than the Eſtate 


irs Eſtate be reveſted in him againſt his 
wn Conveyance, And in many Caſes a 
tem'r once well veſted, may ſubſiſt tho? the 
articular Eſtate ceaſe. As if a Leaſe Y. be 
nde to an Infant, Rem'r in Fee, and the 
ant diſagree at full Age: Or if a Leaſe be 


cular Eſtate, yet the Remainder continues. 
if a Rent be granted to the Tenant of the 
Lind for L. Rem'r in Fee, this Rem'r is 
vod; for in Judgment of Law the particular 
tate veſted for an Iuſtant in the Ten't of 
de Land, tho' it were afterwards immedi- 
tely ſuſpended. A Rent is granted to 4. 
kt B's L. Rem'r to B.'s,Heirs, this Rem'r- 
good; yer the particulac” Eftate muſt de- 
mine, and the Contingency happen in the 


und if the particular Eſtate which ſup- 
pres it determine before the Contingency hap- 
ms: But by to & 11 W. 3. 16. where an 
late is limited to one for T. with a Rem'r 
ths Son or Daughter, &c. they may take 
they be born after their Father's Death. 

A Releaſe by a Diſs'ee to one of his Diſ- 


ne, he ſhall not hold his Companion out, 
tuuſe nothing was confirmed but his Eſtate 


added, 


glereof he was diffeiſed 5 nor ſhall the Leſ- 


lors, enures to him alone; but if the 
ate of one be confirmed without ſaying. 


lich was e But if theſa Words bet 
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nde to A, for B.'s Life, Remer to C. A. dies Vide ſuprt 
kfore the Occupant enters, there is no par- 59- 


ne Inſtant 5 but a Rem'r, which is to com- Vide 3Leve 
we on a future Contingency, falls to the 8. 
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added, To have and to hold the Land tc 
him and his Heirs, he ſhall hold out the 
other. If the Difleiſee and A. diſſeiſe thei 
Diſs'or's Heir, or the Grantee of Rent, and 
A. difſeiſe the Ten't, and Diſs ee or Grantet 
confirm the Eſtate of A. yet in neither Caſs 
doth this extend to paſs or extinguiſh the 
Right or Rent ſuſpended, as a Releaſe doth, 
It is ſaid, that if one Jointenant confirm the 
Eſtate of the other, that it remains joint; but] 
if he add, To have and to hold the Land te 
him and his Heirs, the other ſhall have 2 
ſole Eſtate. And if Leſſor confirm thi 
Eſtate of his Leſſee, to hold his Eſtate i 
Fee, he paſſes nothing, for an Eſtate L 
cannot be an Inheritance; but if he confrm 
the Eſtate by theſe Words, To have the e 
Land to him and his Heirs, he gives the Wt 
Fee, for the Habendum and Premiſſes agree 
in Subſtance, and the Habendum may en 
large, the' it cannot abridge the Premiſſes. 

A Releaſe and Confirmation agree in this 
that either of them made by a Leſſor L 
to the Husband of a Feme Leſſee and the 
Wife, Halend' for Term of their Live 
give the Husband ap Eſtate by Way ot 
Rem', or Increaſe of his. Eſtate, for Term 
of his L. after her Death. If the Confirms 
tion had been to them in Fee, it had given 
them the Fee jointly, and be had been 
ſeiſed in her Right for her Life. And it 
a Leaſe be made to Husband and Wite 
 habendum one Moiety. to him for L. the 
ather to her for L. and then the Leſſor con- 
dem the Eſtate of both, 4aben#” to my 
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nd their Heirs, this gives them a joint Fee 
n the Wife's Moiety, and the Husband a 
tle Fee in his own, for the Husband's Eſtate 
the Wife's Right in the one Moiety is as 
apable of a Confirmation as his own Eſtate 
n the other. A Confirmation of the State 


bell wo Leflees in common or joint Donees, 
h. end in Fee, gives them a Fee in Com- 
he non, for it enures according to the Quality 


ui State enlarged. 

A. is Ten't L. with a Rem'r to B. for L. 
leſſor confirms the Eſtate of both, habena” 
them and their Heirs; A. is 'Ten't L. for 
ne Moiety, Rem'r to B. for L. Rem'r to 
4in Fee; of the other, A. is Ten't L. 
tem'r to B, in Fee, for B.'s Rem'r of the 
fe in the Moiety drowns his particular. 
titate, 

ee la the Caſe above, where the Husband 
wa Rem'r for L. and the Wife is Ten't L. 
where a Leaſe-L. is made to AH. Rem'r to 
„m for L. of C. if the Husband or A. com- 
nit Waſte, an Action of Waſte lies, for the 
be nermediate Rem'r L. in the ſame Perſon 
et does the Wrong, ſhall. not make it diſ- 
piſhable.. 

lt one make a Leaſe J. to a Feme Sole, 
to marries, and then the Leſſor confirm 
en State of the Husband and the Wife, ha- 
en the Land for Term of their two Lives, 
us gives em a joint Freehold, for they 
ud none before, and tho the Wife's Free- 
ad - not in the Husband's Diſpoſal, a 
"Ny 0 0 19. e ; If 

mt is id, that whatever L may defeat by 
I Entry, I may make good by my Con- 
firmation; 
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firmation 3 therefore if a Feoffor on Con 
dition confirm a Grant of Rent by the 
Feoffee, or a Diſs ee confirm a Grant by the 
Diſs'or or his Heir, the Rent remains aftedf 
Re-entry or Recovery, whether the Entry 
were lawful when the Confirmation was made 
or not: But in all theſe Caſes a Releaſe 
would be void. | | 

At Law, if the Patron and Ordinary, of 
the Patron alone of a Chapel Donative, hac 
confirm'd a Grant of a Rent made by a 
Parſon or Chaplain, or licenſed them to makd 
ſuch Grant, it remained effectual according 
to the Purport of it. Perſona Imperſonatl 
is the Incumbent of a Church Parochia), i 
whoſe Perſon the Church may ſue for, anc 
defend her Right. 

The Ordinary alone may confirm witho 
Conſent of Dean and Chapter; but whe: 
the ſame Perſon is Patron and Ordinary, bi 
Confirmation can't make it good after the 
Deceaſe of the Incumbent, but only during 
his own Life, unleſs Dean and Chapte 
agree: For the Advowſon is Part of the 
Poſſeſſions of the Biſhoprick, the Valuc 
whereof can't be leſſen'd by the Biſhop 
without their Conſent. 

If one be Patron of the Church of H. 
Parſon of C. his Confirmation of the Gran 
of a Rent out of Y. without his Patron 
Aſſent can't make it tual, no more that 
that of Ten't L. If the Eftate of the P 
tron that confirms a Grant be -conditior 
and then the Condition be broken, the Cor 


firmation is void. 


A Ca 
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A Confirmation. by Ten't T. remains good 
aly during his Life, and that of the Suc- 
&or's that come in by him; but if the 
Fatail be barr d, it is good for ever; if it 
e diſcontinued, it is good during the Diſ- 
antinuance. 

la all Caſes the Confirmation muſt be du- 
ing the Life of the Incumbent that made 
he Grant, for after his Death it is abſolute- 
ly void. 

"Xo ſole Corporation could ever make an 
bolute Alienation without the Conſent of 
ome other, but all Corporations Aggregate 
i many Perſons capable, as Dean and Chap- 
ter, Cc. or the Head of a Corporation Ag- 
gegate of many Perſons dead in Law, as 
n Abbot or Prior with the Conſent of the 
Covent, might make an abſolute Aliena- 
ation; ſo might a Biſhop with a Confir- 
nition of the Chapter; and if there were 
mo Chapters, with the Confirmation of 
both, and if one of them were diſſolved, 
with the Confirmation of the other, but the 
Conſent of the Founder or Patron was not 
_ 

f a Diſs'or make a Deed -of Feoffment, 
ud a Letter of Attorney to deliver Seifin to 
4. and the Diſſeiſee confirm the Eſtate of 
4 or the Deed made to A. this is clearly 
wid. But if a Biſhop had made a Deed of 
keoffment, and Letter of Attorney, or a 
Charter to K. and before Livery or Inrol- 
tent the Chapter had confirmed the Deed 
it Charter, this was good, for the Aſſent is 
ancient. ic 
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ſolute, grant a Rent in Fee, a Confirmation 
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If Ten't L. whether on Condition or ab 


by Leſſor makes it effectual, (and yet by Lau 
it was determinable by Death of Ten't L 
becauſe the Grant was in Fee. But if the 
Grant be to the Grantee and his Heirs b 
expreſs Words for the Grantor's Life, and 
Leſſor confirm it, it ſhall determine by the 
Death of the Grantor. | 

Dedi & Conceſſi are general Words, and 
may amount to a Grant, Feoffment, Gift 
Releaſe, Confirmation, Surrender, Sc. there# 
fore if a Diſs'ee by Need dat vel concedit 
the Land to the Diſs'or, this amounts to 
Confirmation; or if a Leſſor make a Deed 
with ſuch Words to the Leſſee, it gire 
him an Eſtate L. T. or in Fee, according 
to the Purport of it; and if he make 
Deed to him in theſe Words, Voluit gui 
haberet Terram pro Termino Vitæ, he ei 
larges his Eſtate for Term of L. And ther 
are many other Words, as Dimiſi, Oc. whict 
one may uſe in Confirmation. 

But a Releaſe, Confirmation, or Surre 
der, Sc. can't amount to a Grant, Ec. no 
2 Surrender to a Confirmation or Releaſe 
for theſe are peculiar Conveyances deſtin( 
to a ſpecial End. 

If the Parſon and Ordinary make a Lea 
Y. of the Glebe to the Patron,. or a Dils'c 

rant a Rent to the Diſs'ee,. or make 
eaſe L. Rem'r to the Diſs ee; in all the 
Caſes, if the Patron or Diſs'ee reſpective 
rant over the Term or Rent, or Rem! 


fach Deed. amounts to a Grant and Conft 
matio 
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won, for they can't avoid their own 
(rants, 

the Diſs'ee and Diſs'or's Heir join in 
\Fofment by Deed, this is the Feoffment 
{the Heir, and Confirmation of the Diſ- 
the, for the Land ever paſſes from him 
ut hath the State in him; ſo where Ce- 
j ave Uſe and the Feoffees joined in a 
{ment after the 1 R. 3. it was the Feoff- 
unt of the Feoffees: But if the Diſs'or 
a{ Diſs'ee join in a Deed of Feoffment, and 
ar, and make Livery, it is the Feoffment 
- Diſs'ee, and Confirmation of the 
Dis or, | 

| Ten't L. and he in Rem'r or Rev'n in 
e join in Feoffment by Deed, the Freehold 
wes from Ten't L. the Fee from the other: 
u Law they had joined in a Parol Feoft- 
wet, the whole moved from him that had 
ke Fee; and it is {aid that it ſhall be con- 
ned a Surrender of Ten't L. for in the firſt 
6 the Preehold ſhall paſt from Ten't L. 
W the Deed of Feoffment ſpall amount to 
rant of the Reverſion, but a Rev'n can't 
if by Parol; therefore in the 24 Caſe the 
l will conſtrue the Fee to be executed in 
? Wor, by an implied Surrender of the 


Me L. 


It Fine, this is no Diſcontinuance, for 
© Grant of the Rem'r in Judgment of 
v precedes the Grant of the particular 
ate, But if Ten't L. and he in Remer 
join in a Feoffment, both forfeit their 
ates, nor ſhall it be conſtrued the Feofi- 

| ment 

| 


If Ten't L. and he in Rem'r in T. join i Rep. 76. 
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ment of Ten't L. and Confirmation of i 
Rem'r] Man. 

303 In good Order you muſt plead, 1. Tot 
Juriſdiction. 2. To the Perſon ; firſt of til 
Plaintiff, then of the Defendant. 3. Tot 
Count. 4. To the Writ. 5. To the Attic 
And if any of theſe are miſordered, the B 
nefit of the former is loſt. | 

The Count muſt be conformable to t 
Writ, . the Bar to the Count, Oc. and t 
Judgment to the Count, and none narrow 
or broader than the other. | 

It is ſufficient in Bars to have a Certain 
to a common Intent, i. e. That it be ſo c. 
tain, that, generally ſpeaking, if it be tr 
the Plaintiff can have 'no Cauſe of Actio 
as in Treſpaſs it is a good Bar that the Ly 
is the Defendant's Freehold, and yet it 
be that he has leaſed it for T. to the Pla 
riß, &c. But in Indictments, Counts, | 
plications, &c. a greater Certainty is require 
which is called a Certainty to a certain 
tent in general; for if without a violent 
ſtruction of the Words of the Record they: 
be true, and yet the Defendant not gui 
the Law will not condemn him; as if one 
indifted for coining Alchymy ad inſtar 
cuniæ Regis, without ſhewing what Moh.; 
But in Eſtoppels, which are odious, bec 
they conclude a Man from alleaging 
Truth, there muſt be a Certainty to ev , 
Particular, and therefore Exceptions muy 
taken againſt them, which are ſo nice, f 
they will not be allowed in any other Cuſe 


A z 


| 
| 


E CO — — 


Of Con firmation: 


\ Plea in Abatement of the Writ, or after 
e latter Continuance, ought to be pleaded 

erainly. | 
oy The ARE Forms of Pleading are to be 
gerred, therefore in Counts it is ſufficient 
Iv fy cm J. S. ſeifitus, &c. Dimiſit, or De- 
„ without expreſly ſaying that he was 


+ will, may fay ſo); but in Bars, Replica- 
ms, and other Pleas, a Seiſin mult be al- 
ded in Donor or Leſſor. 
Counts (and Avowries, becauſe they are 
the Nature of Counts) need not to be 
xred ; but all other Pleas in the Affirma- 
r muſt be averred, but thoſe in the Ne- 
ire ought not. | 
latter of Inducement, which is only al- 
wed in order to bring in the principal 
liter, needs not to be ſo certainly alledged 
latter of Sabſtance. 
I Pleas muſt be alledged directly, and 
t by Way of Rehearſal; nor is it ſuffi- 
t that what ought to be expreſly pleaded 
[x deduced by Argument from what is 
e 


the Subſtance of the Plea, it muſt be 


nn alledged; but Sentences in Courts 
ec elaſtical may be alledged Summarily, 
; ata Divorce was betwixt ſuch Parties for 


„ Cauſe, and before ſuch a Judge, & 
Wrentibus his que in jure requiruntur. 
It 1s to 10 YETE to alledge them parti- 
ny, becauſe the Forms of thoſe Courts are 
erent from thoſe of Common Law, and 
fudges preſume that they are obſerved by 

ie 


ted, and did demiſe (yet the Plaintiff, if 


1 wen a Record is the Ground of the Suit, 
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the Fudges of thoſe Courts, but the Jug 
muſt be named, that the Court may wr | | 
to him, 1 | 
It ma enerally alledged tha: 7 
Was ſeiſed in —— but = Crt] 
ment of particular Eſtates muſt be ſhew WM! 
(becauſe they could not originally comme 
without a Conveyance which mnſt be ſhe 
unleſs they be alledged by Way of Indy 
ment only. 8 
Special and ſubſtantial Matter alledg gl 
by either Party ought to be ſpecially a” 
ſwered, and not paſſed over in gene" 
Pleading. o 
All Pleas are conſtrued moſt ſtronęꝗ 
againſt him that pleads them. 
No Plea is good, whereof no Trial c 
be had. | 
The Ten't before his Default ſaved m 
plead Pleas proving the Writ abated, (5 
cauſe it is Error in Fact to proceed afle 
or Matter apparent in the Record, but n 
thoſe which prove it only abateable, as t 


4f 
p 


here one is authoriſed to do a Thit 
by Common Law, Statute, Cuſtom, Grar 
or Commiſſion, he ought to purſue the Su 
ſtance of it accordingly, 
Neceſſary — DIY as Livery at 
Attornment in the Plea of a Feoffment of 
Manor, are implied, 
A Defect in Count, Bar, c. by Omifli 
of ſome Circumſtances, may be ſaved by ti 
Plea of the adverſe Party, but Inſufficier 
of Matter cannot. 


84 
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Urpluſage vitiates not, unleſs it be-contra- 
ito the Matter before. 

hat is apparent by neceflary Collection 
in the Record needs not to be averred. 
sto affirmative Covenants, one may 
vi generally Performance of all; but as to 
„ein the Negative, he muſt plead ſpeci- 
„Of Disjunctives, he muſt ſhew which 
bath performed; thoſe to be done of Re- 
WT: muſt be ſhewn ſpecially. 

Pleas amounting to the General Iflue are 
xt to be allowed, but the General Iflue is 


mains Matter of Law, it may be pleaded, 
withſtanding it may be ſhewn on the Ge- 
url Tſe. | 

Pleas ought to conclude properly, thoſe to 
& Writ to conclude to the Writ, thoſe in 
to the Action; Eſtoppels muſt rely on 
r Eſtoppel. 

here a Man ſpews the ſpecial Circum- 
ices of bis 4 and concludes & /c he 
uch and ſuch a Thing, the Concluſion 
rs not the ſpecial Matter, but the Gene- 
ty thereof is qualified thereby; but re- 
urly where the Concluſion is in the Ne- 
ure, the ſpecial Matter is waved, eſfect- 
/ where it goes to the Point of the Action, 
lere the ſpeTial Matter is alledged to no 
Whoſe; but in an Action on a Bond, one 


ecial Matter is wot waved. 
A ſe 
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de enter d. Brut where the Matter plended Vent. 295. 


9 plead that it was delivered i J. S. to Finch of 
Abered ro the Obligee on a Condition nog on 49. 
'ferformed, and ſo it is not his Deed, and : 


— EEE ng Oe OO. 


Co. L. 303. ſwers, is vitious; but where there are di! 


ſpall be intended to be meant of a Leaſe n 
Finch 393. go by the Rules of Common Law, ) and 


|. Tho' one may in proper Time uſe dit 
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A ſecond Plea containing Matter ſul 
— to the former, and not fortifying 
ame, (which is called a Departure) is 
tious; as when the Ten't pleads a Deſce 
and the Demandant avoids it by plead 
a Feoffment from the Ten't, and he rejc 
that the Feoffment was on Condition. 8 
one plead Performance of Covenants, 
the Plaintiff reply, that he did not ſuch 
Act, Oc. and the Defendant rejoin that 
offer'd to do it. Or if a Man in his 
make a Title at Common Law, (as if 
lead generally that a Leaſe T. was mi 
to him, &c. which being generally alleds 


the Rejoinder maintain it by Cuſtom or d 
tute, Or if one plead a Feoffment in B 
and maintain it by Difleifin and Releaſe, 
Leaſe and Releaſe; or plead a Gift in 
and maintain it by a Recovery in Va 
But one may count of a Gift T. and m 
it good in the Replication by a Recover) 
Value of the Lands in Queſtion, by Force 
4 Warranty, in lieu of other Lands in 
evifted from the Donee, whereof be ſhall 
ſeiſed of ſuch Eſtate as he had in the I. 
loft, for there can be no other Count: 
he that pleads a Feoffment in Bar, 
plead a Releaſe to his Feoffor in the 
joinder, for it fortifies the Bar. 


Dilatories, yet a. Plea in Bar conta. 
double Matter, vis. requiring ſeveral 


2 Det 
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Wendants, each of them may plead ſeveral 
es; and by 4 & 5 Anne 16. one may with 
lr of the Court plead divers Matters in 
fy, and on a general Iſſue one may give 
z many diſtinct Matters as he can in Evi- 
re; they may alſo be found by ſpecial 
ſerdict. 

he that has a Seigniory, Rent or Com- 
n, confirm the Eſtate of the Ten't of the 
d, yet the Charges and Services remain; 
tif he releaſe to the Ten't, he exrin- 
fiſhes them. The Lord can't by Releaſe 
Confirmation reſerve any new Services, 
ut he may abridge the old; and if a Meſne 
mim the State of an Abbot, that holds 
certain Services, to hold of him in Frank- 
moine, this is good, for nothing new is 
erred, but only that he holds of him as 
r did before: If the Lord releaſe Part of 
te Services, Relief, Sc. incident to the 


bout ſpecial Words; and if Lord by 
Irn Service releaſe all his Right, and all 
tions, Services and Demands, except 
e Tenure by Kt. Service, Wardſhip, Cc. 
maln. | 

f Donor reſerve 2 5. pro omnibus Servitiis, 
lf Donee ſhall pay Relief? He 

t ſeems the Lord Paramount can't by his 
leaſe or Confirmation abridge the Services 
{Ten't Paravail for Want of Privity. 2. If 
nfirmation can abridge a'Rent-Charge,' as 
certain a Releaſe max. 
Tho? one may detain a Villein in Groſs 
be can gain no Poſſeſſion of him as of 


— — — — 


ure ſtill remain, and are not diſcharged 


his 
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Contra 


Hob. 99. 
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tion enlarges it not at all. 


Of Confirmation. 
his Villein, nor put the Owner out of Poff 
fion, therefore a Confirmation of the FaM 
of ſuch a Detainer is void; unleſs there 
Words of Grant in it, and then it enures 
a Grant, not as a Confirmation. 

But one may be ouſted of the pPoſſeſſiſ 
of the Cuſtody of his Ward. And the P 
ſeſſion of a Villein regardant may be ga 
ed by Diſs'in of the Manor, and whilſt 
Diſs'ees Entry is lawful, he may reſeiſe h 
before he enters; and Things regardant 
appurtenant paſs by Feoffment of a Man 
without ſaying cum Pertinentiis. 

The Grant of a Seigniory or Rent-Cha 
to the Ten't enures by Way of Extingui 
ment, for the ſame Man can't be Lord a 
Ten't, or receive Rent out of his own Lat 
Such 9 Grant to the Ten't and a Strang 
enures by Way of Extinguiſhment as 
one Moiety, and by Way of Grant as tot 
other. 10 5 | 
The Releaſe of a Leſſor Y. to his Le 
enlarges his Eſtate for L. but his Confirr 


An Infant makes a. Leaſe Y. and the L 
ſee grants Part of the Term to another, a 
the Infant at full Age releaſes to the Grants 
his Releaſe is void for Want of Privity ; b 
if the Leſſee grant the whole: Term, t 
Leſſor's Releaſe to the Grantee is good, 
his Confirmation is good in both Cales. 

If a Man grant a new Rent for L. 4 
then confirm the Eftate of his Grantee 
Fee, he enlarges not his Eſtate without 
new Clauſe of Diſtreſs, becauſe he * 


Of Attornment. 


ams hath no Rev'n in the Rent. But if one 
cd of a Rent in Fee grant the ſame for L. 
ke may by his Confirmation or Releaſe en- 
ne the Eſtate of the Grantec. 

If the Grantee of a new Rent ſurrender 


OR : c:ncel the Deed by which it was granted, 
1 deſtroys the Rent; but it ſeems that if 
ranger deſtroy the Deed, the Rent is not 


ifroy'd rhereby, tho' a Thing merely in Action 
Gtr by the Deſtruction of the Deed 
10 Stranger; and if the Grantee of the Rent 
er up the Deed to the Grantor, he does 
i thereby ſurrender the Rent, but he may 
kr for it, ¶ he can get the Deed again, for 


Of Attornment. 


to the Grant of a Seigniory, Rent, Rev'n, 
'Rem'r, (without rehich no Grant thereof 
ud take any Effect before 4 & 5 Anne 16. 
rich Statute Attornment is made need- 
lt ought to have been in the Life of 


L | ; 
2 Grantor and Grantee, - and might be 
need or imply d. Expreſs Attornment 


Words or Writing expreſſing the 'Ten't's 
zrement, as ſaying that he agrees, or 
is Words, Tantamount. An implied At- 
ment is when the Ten't knowing of the 
ant, pays the Rent to the Grantee, Sc. 
ere could be no Attornment without 
ace of the Grant expreſs'd or imply'd; 
Tore if a Bailiff who us'd to receive the 
at had purchas'd a Manor, Payment to 

T him 
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Cloſe in Grant mr ſt be ſurrendered by Deed. Vent. 297 


| Ttornment is the Agreement of a Ten't 309 


| 
| 410 
| 


pet the Tent might attorn for the other, || 
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him without Notice of the Purchaſe was ff 
Attornment: So if the Lord had levy'd 
Fine, and taken back a State in Fee, and tl 
Ten't had continued Payment. | 
Attornment was good, tho' the Thi 
granted were altered before Attornment ; 
if a Rent-Service became Seck by Surplif 
ſage, and if the Grant were of two Acre 
and a Fine levied of one before Attornmer 


If the Rev'n of three Acres were grantel 
and Leffee attorn'd for one, or ſurrendef 
one to the Grantee, this was good for aff 
So if the Grant. were to two, and he attor 
to one according to the Grant, this enur 
to both; and if” one died, he might atto 
ro the Survivor, Attornment to Grantee 
enur'd to the Benefit of Rem'r Man, t 
the Ten't ſaid expreſly that he attorn d o 
to the Grant for I. for Attornment being 
a bare Agreement to à Grant, could neil 
enlarge nor diminiſh the Operation there 
Attornment to Ceſtuy que Uſe was 2 0 
Attornment to the Grantee. 

If a Grant were made to A. for L. Re 
to B. in Fee, and A. had died, there co 
be no Attornment to B. for one can't td 
a preſent Eſtate in Poſſeſſion by Force of ſi 
Morde in aG rant which gives him a Re 
only. But if a Grant were ro a. Man and 
Waman, and before Attornment they int 
married, the Attornment was good, tho t 
did not then take by Moieties; fr the WW: 
of the Grant may ſtill have their Effect 
cording to the Purport of it, tho' the a 


Of Attornment. 


{the Grantee's Hſtate be differcnt from what 
; ould have been, if the Len“ had attorn'd 
lore Marriage. 116-235; an £ 
If a Feme had married her Grantee be- 
bre Attornment, yet might the Ten't at- 
om; but not if ſhe had married another, 
u that would have been an imply'd Coun- 
rermand of the Attornment, which aromuld 
len be to the Husband's Prejudice, and de- 
fur bis Eftate for the Wife's Life gained by 
tle Marriage: And if Grantor before At- 
unment had made a Grant to another, 
ind the Ten't had attorn'd to the 2d 
Grantee, he could not after attorn to tlie 
rt, tho' the firſt Grant were in T. the 2d 
br L. So if a Rev'n on a State L. were 
granted, and before Attornment the Eſtate 
L. were confirm'd in T. the Attornment 
ws countermanded; ſo if a Grant were 
nade of a Rev'n on a Stare for Y. and be- 
fore Attornment, the State of the Leflee 
were confirmed for L. | | 

Where there were two ſeveral Grantees, 
amornment to both was, void; for by the 
Purport of cach Graut the Ii hole is expreſly 
pea to the reſyective Grantees, and it ſhall 
ut be in the Porter of the Teu't to make 
fic Grants enure by giving a Moiety only 
each. So if a Rev'n were granted for 
L. and after granted to the fame Man for 
1, and Ten't attorn to both Grants. Or 
one Grant were made to 7. Biſhop of 
L and his Succeſſors, and another to him 
ud his Heirs, and the Ten't attorn'd to 


th, 4 
T 2 If 
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or if there were Lord Meſne and Tent, an" 
the Lord had granted his Seigniory, he 

Rev'n in the firſt Caſe, or Meine in the 20%“ 
ought to have attorn'd, If Ten't in Tg. 
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If J. had granted B. Acre or . Acre 
and Ten't had attorn'd, and Grantee mak 
his Election, the Attornment was good, foi 
it was made to the Grant in ſuch Sort as th 
Grant was made. ; 

= 


the Services without Attornment paſs'd no 
in Poſſeſſion, nor in Right, except thoſe « 
Ten'ts W. or Copyholders, which needed n 
Attornment. | z 
The Attornment had Relation to ſom@ 
Purpoſes to make the Thing granted pat | 
from the Grantor 2b initio; as if the Grante@ 
were an Alien before Attornment made Pe 
nizen, K. ſhould have the Thing grante ? 
for as between the Parties it ſo paſsd, b . 
not ſo as to charge the Ten'ts with Arrcarii 
of Rent, or ſor Waſte in the mean Time. | 

If a Lord had let his Manor for L. or iſ 
and the Ten'ts had attorn'd, and then th” 
Rev'n were granted, the Attornment of ſue 
Leſſee bound the Ten'ts of the Manor. 

On Grants of a Seigniory, Rent-Servict 
Rev'n or Rem'r, he that was immediate! 
privy to the Grantor ought to attorn ; there 
tore if there were Lord and Ten't, and th 
Ten't had made a Leaſe L. or Gift T. & 


lf a Man had aliened a Manor, which wa 
Parcel in Demeſne and Parcel in Service 
i 


had made a Leaſe L. Rem'r in Fee, th 
Ten't L. ought to have attorn'd to a Graf": 


of the Seigniory, for he was Ten't as - Wl 
| nec 


Of Attornment. 


tent to the Lord, for during his Life the 

Lord ſhall avow upon him only, and yet the 

Rem'r is alſo holden mediately of the Lord, 

nd ſhall eſcheat if he in Rem'r die without 

fleir; and ſuch Eſcheat ſhall drown the Vide 237, 
Tigniory, for there cant remain a parti- 

al Eſtate in it: But if a Rent-Charge in 
er be granted for L. and then he that has 
he Rev'n of the Rent purchaſe: the Land, 
te Grantee ſhall enjoy it for L. for the 
tn Clarge can have no other Tiſlate iffuing 
ut of it to Which! is. may have Relation; 
in the Caſe above, when, an Eſtate for L. 


rec 101221115 in à Seigniory, it can't ſupport 


1 Rent-Seck, 


WI. $2107 paramount. 

but to a Grant of a Rent-Charge, or 
ent Seck iſſuing out of a Freehold, the 
Wircholder was to attorn, becauſe the Free- 
ud was charged; therefore tho' the Diſs ee 
igt have attorn'd to a Grant of a Rent- 
mice, the Diſs'or only could attorn to a 

ant of a Rent- Charge. And if the Lord 

ad granted the Rent without the Homage, 

e Diſs'or only could attorn, for it paſsd | 
If the Rev'n only were 


er ned wich a Rent Charge, he in Rev'n 


wald attorn to the Grant of it. 
main d as to the Difference of Attornment 


The Lew . 


an the 21 H. 8. 19. for tho' the Lord 


ned not avow on any Perſon in certain, 


F'fiivity remain'd notwithſtanding between 


A and the Ten't. 


ra 


| th 
2 
4 


ute | 


1 


t he that had a Rent-Charge in Fee had 
uted it for L. and the 'Ten't of the Land 
Lattorn'd, and then the Rev'n of the 


Rent» 
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Right of his Wife ought to have atterii'd 
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Rent-Charge were granted, the Grantce fi 
L. might have attorn'd alone. en | 

There was no Need of Attornment, ex# 
cept to Grants of Rem'rs, but where the 
Ten't was to be ſubje&t to Tenure, Atten- 
dance or Payment of Rent to the Grantee ! 
therefore it was not requir'd in Grants off 
Commons, Annuities, Gs. | 

Attornment of the Husband bound the 
Wife, and where he that ſhould attorn was! 
Grantee, Acceptance of the Deed was ſufh- 
cient Attornment : Therefore if there were 
Lord and Ten't, and the Ten't had made 
Leaſe L. to a Feme, Rem'r in Fee, and Leſ: 
ſee L. had married, and the Lord had grant 
ed his Seigniory to the Husband, who i 


and he had accepted the Deed, this was 4 
good Attornment in Law; and the' the 
Services were ſuſpesded during the Cover 
ture, the Husband ſhall have them after the 
Death of his Wife. If the Lord had grantee 
the Services to the Tent and a Stranger 
and the Ten't had accepted the Deed, thi 
had extinguiſhed the one Moiety, and veſted 
the other in the Grantee. If the Lord hs 
granted the Seigniory to the Wife of hi 
Ten't, and the Ten't had accepted the Deed 
this was a good Attornment ; and tho' the 
Services were fuſpended during the Cover 
ture, the Wife and her Heirs ſhall have the 
full Benefit of the Grant afterwards. If the 
Ten't had made a Leaſe L. Rem' in Fee 
and the Lord had granted his Services te 
Ten't L. and his Heirs, this gave him a 0 

- 01 
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fir it ſhall not enure by Way of Extinguiſh- 
rent againſt the expreſs Words and Purport 
fthe Grant,) and it ſhall take Effect in his 


bebe by Deſcent, for the Inheritance of the 


egniory was in Ten't L. and the Suſpeu- 
jon was only during his L. 

[nity of Poſſoſſion of Rent, £c. and of 
te Land out of which it iſſues of an Eſtate 
quilly high and perdurabic in both, extin- 
wiſhes the Rent, Cc. Bat where a Man has 
1 greater or more perdurable Eſtate in the 
de than in the other, the Rent ſhall be ſuſ- 
xnded only during the Uni:y of Poſſeſſion 
«where his Eſtate in the Land is condi- 
wal, or gain d by Diſs' in, Sc. 
if the Ten't had made a Leaſe L. ſaving 
he Rev'n, and the Lord had granted his 
kigniory to the Ten't L. the Leſſor ought 
þ have attorn d; and ſuch a Grant the 
kigniory is ſuſpended during the Granter's 
L but his Heirs ſhall have it by Deſcent. 
ind inaſmuch as the Suſpenſion is but for 
art of the Eſtate, it is in Being as to Things 
mcerning the Right; therefore if he in 
lern die without Heir during the Life of 
e Grantee, the Rev'n ſhall eſcheat to the 
braniee ; but as to the Poſſeſſion, during the 
wicular Eſtate, the Grantee ſhall] have no 
lenefir, as to have Rent, Ward, Relief, &c. 
ur can he grant it over, becauſe he took it 
apended, and it never was in Je in him; 
kt when the Lord takes a Leaſe of the Je- 
icy, be may grant over the Seigniory 3 
ut waen the whole Eſtate in the Seigniory 
ſulpended, it is neither grantable over, 
ur Hall the Tenancy eſcheat. 


T 4 If 
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| Rent, gave both an actual Seiſin to main 


Part of the Rent, nor ſhould it be abate 


. Palatine ; (a] but he has been contradifted | 
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If the Ten't had holden by divers Secrvi 
ces, and the Lord had granted the Seignioryi 
and the Ten't had attorn'd by paying any offi 
the Services, this was good for the whole WM 
So if they were granted by Fine, and the 
Grantee had recovercd any of 'em in à Heir 
Facias on the Fine. 
No Attornment was ever requiſite to; 
Grant to or by K. But my Lord Coke ſays 
that it was required in K.'s Grants of Land 
of the Dutchy of Lancaſter out of the Count 


later Authorities. | 

Attornment to a Grant of Rent by Pay 
ment of a Penny was good, and pave 
Seiſin in Law; but Payment of Money, of 
any Thing elſe in the Name of Seiſin of the 


tain an Aſſiſe, and was alſo an Attornmen 
in Law, and yet what was ſo paid was no 


out of it. 

Attornment made, or Seiſin of Rent give 
by one Jointenant, binds the reſt. The Hei 
or Aſſignee of the Ten't might attorn, if the 
Ten't had died, or made an Aſſignment be 
fore he had attorn'd. 

An Infant was compellable to attorn in 
Quid Juris Clamar, &c. but he ſhould be 2 
no Prejudice thereby, for at full Age be 
might diſclaim to hold of the. Conulee, 0 
lay that he held by leſſer Services. 

The Attornment of an Infant, or of one 
Deaf and Numb, by Signs, was good. But 
one Non Coiupos could not attorn, 
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the Ouid juris Clamat ought to 


= ” 
. 
* - - 


Reddit. 


1 


* T 4 


a Rev'n expectant on a Leaſe I. or Te- 
cy by Execution, Cc. were granted, the 
W::chold did not. paſs till the particular 
ant had attorn'd. If a Revn expe 
11 State L. were granted, the Ten't of 
Land ought to have attorn'd, whether 
vere the Leſſer himſelf, or his Aſſignee ; 
: fer Aſſignment by Leſſee L. there is 
Jenure nor Attendance betwixt him and 
vr, tho' the Aſſignment were on Con- 
ion only, But tho' Ten't in Dower or 
Curteſy had granted over their Eſtates, 
1 might they have attorn'd, for after the 
ant of their Eſtates, they are ſubject to 
Action of Waſte 3 and if the Rent be 
ed by Fine, it muſt ſuppoſe 'em Ten'ts, 


Qant 


have 


1 brought againſt hem, becauſe they 
ue the Ten'ts at the Time of the Note 
xd, But the Grantee of the Rey'n ſhall. 
e Waſte againſt the Aſſignee of Ten't in 
ver or by Curteſy only, and. muſt, re- 
e the Statute, which proves that he, 
«not have Prohibition of Waſte at Com- 
nLaw ; therefore it is ſaid that the At- 
ment of the Aſſignee was ſufficient. 
Rev n or Rem'r expectant on a State T. 
(not paſs by Grant without Attornmeng 
lent T. but Ten't T. could not be com 
4 to attorn im a Cui juris Clamat, nor 
idTen'r T. 4 res, but his Affigree might, 
eren Ten't in T. ſhould be compell'd to 
min a Per que Servitia, or Quem rea- 
| 201 v$005! 
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a 
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If a Leaſe J. were made, Rem'r L. chi 
Attornment of Leſſee, or Rem'r Man to 
Grant of the Rev'n bound the other. 

"Rent paſſes impliedly by 4 Grant of th@ 
Rev'n, non è Comverſb. If one had made . 
Leaſe L. and after had confirmed the Eſtat 
of the Leflee, Rem'r to a Stranger in Fe 
and the Leſſee had accepted the Decd, th 
was a good Attornment, and he in Renf 
ſhall have Waſte, if he can ſhew the Deed 
but being privy in Eſtate he muſt ſhew i 
and yet he has no Remedy for it during th 
Leſſee's L. and when the Rem'r is executed 
he need not ſhew it: For this Cauſe it ist 
beſt Way-to have the Confirmation in th 
Caſe by Indentures, and to deliver one Pa 
to him to whom the Rem'r is limited. 

Tf Jointenants had joined in a Leaſe, a 
after one had releaſed to all the reſt, or 
one of em only, no Attornment was need 
in Reſpe& of the Privity between the Lei 
and alf the 'Jointengnts, by accepting em 
for his 2 but if one Jointenant on 

had made a Leaſe V. and then had releaſe 
to the other, the Attornment of the Leſit 
was requiſite, 

If one had made a Leaſę L. Rem'r L. 
Attornment was needful to his Releaſe 
re e 
If the Grant were defeafible, the Tent 1 
not compellable to attorn in a £114 Juris, & 
as if a Fine were levied of a Rev'n holden 
Capite without Licence, fox the K. mig 
ſeiſe the Rev'n, and Rent. So if an Inf 

had levied a Fine, or, Ten't in Ancient 

14 3 me 
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whe had levied a Fine at Law, or Ten't in 
WT |. had levied a Fine before 4 H. 7. 24. or 
Wn Tcn't had aliened in Mortmain. 

If Leſſor L. or I. had diſſeiſed or ouſted 


is Leſſee, and made a Feoffment in Fee, 


rede had re enter'd, this was a good 


nornment; and it ſeems that the Law is 
te ame if he recover in Aſſiſe; for there is 
v Default in the Feoffee, and there is no 
len that the Feoffor ſhould have his Rev'n 
nun againſt his own expreſs Grant, which 
ſed the Feoffor's Right ro the Rev'n inclu- 
kely in the Feeffment, and it could be a hard 
ſuſtruction to leave a naked Rev'n in the 
Fiffee without any Remeay to recover the 
lit, Ec. incident thereto. By ſuch Re- 
ary the Rent reſerv'd on the Leaſe is re- 
ined, becauſe incident to the Rev'n; bur if 
e that has a Rent in Fee difleiſe the Ten't, 
nd make ſuch Feoffment, it never revives. 
lf there be two Leffees, a Re entry by 
ne has the ſame Effect as a Re entry by 
rb. Leſſor L. grants the Rev'n for Life, 
be Leſſee attorns, and then the Leffor diſ- 
bes the Leſſee, and makes a Feoffment 
lee re enters, this leaves the Rev'n in the 
bantee L. and another in the Feoffee, bur 
"no Attornment of the Grantee for L. of 
lit Rev'n, becauſe he did no Act. Sed ©. 
br if this ſhould not amouut 1 an Attorn- 
wit, the ſame Inconveniences ſtem to follow 
612 the Caſe above of the Leffee IL. reco- 
wing againſt the Fecffee of his Lefſor, bo 
be never ſo much diſagrees to rhe Act of 
Ihr, cauror re cominue his own Iftate 
boa actorwing implicitely tu the Fecfee. 
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If a Leaſe were made to A. for L. Remer! 
to . in T. Rem'r to H. in Fee, and A. had 
granted his Rem'r in Fee to C. by his Deed, 
it paſſed preſently, for it would be in vain! 
that A. ſhould attorn to a Grant by himſelf. 
Noe; When the Anceſtor takes a Freehold, 
and after a Rem'r is limited to his Heirs, 
the Fee veſts in him; but if the firſt Eſtate 
be but for Y. it does nor. 

If a Seigniory or Rev'n be granted by 
Fine, the Thing granted is preſently in the 
Grantee without Attornment: And he may 
ſeiſe a Ward, cr enter into Land eſcheated, 
or for a Forfeiture; but he could not be- 
fore 4 & 5 Anne 16. diſtrain, or have an 
Action of Waſte, or a Writ of Conſimili 
Caſu, or Caſu Proviſo, or of Cuſtoms and 
Services without Attornment, but he might 
have all Things which may be ſciſed without 
Bu. | 
If Ten't L. had attorned in a Sid juris 
Clamat generally, he loſt all Privileges; as 
to have the Land without Impeachment of 
Wafte, Sc. becauſe the Writ ſuppoſes him 
bace Ten't L. but if he claimed 'em, they 
ſhould either be allowed and enter'd of Re- 
cord, or he ſhou!d not be compelled to at- 
torn (but Attornment in Pais, expreſs or 
implied, loſes no Privilege), 'The Ten't 
could not be compelled to attorn to a Grant 
by an Infant till he were of full Age, be- 
cauſe he could not till then acknowledge 
his Privilege, If a Meſnalty were granted 
for L. Rem'r in Fee, and the Ten't had at- 
torn'd in a Per gue Servitia to Grantee L 


ſaving his Acquittal, and Grantee for I. 


had 
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died, he in Rem'r could not diſtrain, 
ill he had likewiſe acknowledged the Ac- 
quittal in a Per que Servitia brought by 


him. 

But if ſuch Meſnalty or Rev'n granted 321 

'r Fine had eſcheated before Attornment, 

te Lord Paramount might diſtrain, Ec. 

zithout Attornment, for he, if he pleaſed, 

nicht have avowed on the Grantee, tho' Co. L. 269. 

e were not com pellable to do ir in the 

Grantor's Life, and the Meſnalty came to 

em by Title Paramount in lieu of his 

imer Seigniory. But the Heir or Aſſignee 

if ſuch Conuſee could not diſtrain with- 

ut Attornment; nor his Bargainee, or Co- 

wee, nor his Feoffee, where he diſſeis'd 

he Leſſee and made a Feoffment, and Leſſee 

zenter'd, for thoſe that come to the Rev'n 

bj the Conveyance. of the Party ſhall not 

ure a greater Privilege than he from whom 

ey claim. ' 

No Attornment was needful where a Rev'n 

extended, or granted by Fine to the Uſe 

. and his Heirs, or bargained and fold ; 

(the Rev'n was ſettled in the Bargainee 

Operation of the Statute, and he had no 

lemedy to com pel the Ten't to attorn. And 322. 

e Law is the ſame where Land was de- 

led by Will, for otherwiſe it would be in 

e Ten't's Power to fruſtrate the Will by 

uling to attorn. 

1 Diſs'in of a Manor is no Diſs'in of the 

nices, unleſs the Ten'ts attorn to the. 

"Wor; but if they do attorn, and he die 

ld, the Diſs'ee can't diſtrain for the Ser- 

. But tho' the Diſs'or has gotten the 
Attorn- 
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Attornment of the Ten'ts, they may afeer- 
wards refuſe to perform the Services to avoid 
a double Charge. | 
323 No Man can be diſſeiſed of a Rent: Ser- 
vice in Groſs, but at his Election, for if 4 
Stranger take it by Coertion of Diſtreſs, or 
otherwiſe, yet may the rightful Owner mzke 
a lawful Grant thereof, and the Rent ſhall 
paſs; or he may bring an Aſſiſe againſt thel 
Stranger; or diſtrain the Tent for all the 
Arrears, tho' the Diſs'or died ſeiſed, and 
tho' he has determined his Election, and 
admitted himſelf out of Poſſeſſion by bring 
ing of an Aſſiſe; as a Man may enter irie 
Land, notwithſtanding he bring an AQio 
to recover it. And ſuch a Diſs'ee may re 
leafe to the Wrong Doer, becauſe tberch 
he admits himſelf out of Poſſeſſion; but on 
can't be diſſeiſed by a bare Attornment 
the Ten't to a Stranger. 
324 Alf a Man make a Gift in T. or a Leal 
L. or I. of Part of the Demeſnes, and 1 
. terwards be diſſeiſed of the Manor, ard 
the Ten'ts, and the Donees or Leſſees 
torn, and after Difs'or die, Ec. yet m 
Diß'ee diſtrain on the Land given or le 
for as long as the Poſſeſſion continues 
Donee or Leſſee, ſo long the Rev'n, a 
Rent incident thereto, remain in Donor 
Leſſor, and the Deveſting or Reveſting 
the particular Eſtate deveſts or revelts t 
Rev'n. | 
If the Lord of a Manor leaſe Part of ! 
Demeſnes, the Rev'n thereof continues P 
cel of the Manor, and fhal} paſs by the Gr: 
thereof; but if: he make a Leaſe L. of 


wh 
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zhcle Manor, excepting B. Acre, Parcel of 
the Demeſnes, and then grant away the 
Manor, B. Acre ſhall not paſs, for being in 


xpeftant on a'State of Freehold ; but if the 
lerd had only made a Leaſe Y. of his Ma- 
we, excepting J. Acre, it ſhould paſs by the 
Grant of the Manor, 
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DKontinuance of an Eſtate in Lands pro- 

perly ſignifies an Alienation by Ten't J. 
none ſeifed in auter droit, whereby the 
ue in T. Heir, or Succeſſor, Sc. are dri- 
en to their Action, and cannot enter. It 
my be done by five Sorts of Conveyances, 
uz, Fine, Recovery in a Precipe, Feoff- 
nent, Releaſe or „ with War- 
rnty, 


then for the Plaintiff's ſffering rhe Defen- 
wit to be out of Court, by neglefiiig to con- 
me the Canfe, which in an. uninterrupted 
ries muſt be done from Day to Day till the 


unce is, 1. e. when one Proceſs is awarded 


"cos, **-> | | 

ut Law the Alienation of Abbot, or Bi- 
«p, without Aſſent of Covent or Chapter, 
s a Niſcontinuance to the Succeſſor ; but 


lienation had been good for erer: 
| A Huſl- 


poſſeſſion it cannot be Parcel of the Rev'n 


dometimes the Word Diſcontinuance is 


lead of another, or 4 Day given which is 


the Covent or Chapter had aſſented, ſuch - 


14 of the Suit; and (a) this is not ſaved (a)Q. 15d. 
the Defendant's Appearance, as Miſconti- 73. 
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(4) Contra g | 
dlvoz28. has aliened they be divorced Cauſa Precon- | 


| ſeis'd in ſpecial T. not only the Entry of the 
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A Husband might diſcontinue his Wife 
Eſtate before 32 H. 8. 28. but by that Sta- 
tute a Husband ſeiſed in the Wife's Right, 
or jointly with her, of any/ Freehold or Inhe- MM; 
ritance, can't diſcontinue it, either by Feoft- 
ment, {whether made by him alone or jointly 
with her) or by ſuftering a Recovery with- 
out Voucher. 

It is (a) ſaid, that if after the Husband! 


tratius, ſhe may enter in his Life. 

But this Starute ſaves not the Wife from bs, 
being barr'd by Non-claim on a Fine leviedf 
by the Husband within five Years after his 
Death; nor does it give the Heir an Entty 
during the Husband's Life on the Husband's 
Alienee having Iſſue by his Wife, which 
would have given him a Title to have been 
Ten't by Curteſy, if he had not aliened. It 
the Husband alien Land whereof they are 


Wife is ſav'd, but likewiſe that of the Iſſae 
and Rem'r Man. Nor can he diſcontinue 
Rem'r in the Wife expectant on a State o 
a Freehold in himſelf, | 

But any other Ten't T. (except a Woman 
claiming from her Husband, } may ſtill by 
Feoffment, &c. diſcontinue; his own Eſtate 
and the Rev'n or .Rem'r depending on it; 
in Reſpect of the Privity between Ten't T 
and the Iſſue, and thoſe in Rev'n and Remr 
and becauſe an Entry would defeat the War 
ranty intended to be annex'd to the Feof: 
ment, Sc. and after J/. 2. which reſtraind 


Ten't T. from aliening, he was conſtrue: 
| . 
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hare ſuch Power as the Law gave to thoſe 
ted in Fee in anuter Droit, whoſe Feoff- 
nents were voidable by Action only, their 
(areyances of Things in Grant were void- 


(nts of a Thing not 12 Eſe before were 

ch void by their Death. 

oe can make the Diſcontinuance larger 
kn the Alienation by Ten't T. made it; 

re if A. Ten't T. make a Gift in T. 

. and Y. infeoff C. and die without If 

4 Iſſue may enter. 

WT He that claims by Title Paramount above 


. 
* 


e Diſcontinuance, may enter. 


Since 11 H. 9. 20. if a Woman ſeis'd in T. Co. 


tnce, or Purchaſe of the Husband, or 
ren to the Husband and Wife by his An- 
ors, or any ſeis'd to the Uſe of him or 
| Anceſtors, diſcontinue, he to whom the 
lit after her Deceaſe ſhould appertain, 
i enter, 

lent T. may have a 20d Permittat, a 
itct Cuſtoms and Services in the Debet 
Het, not in the Debet only, Admeaſure- 
% Nativo Habendo, Eſcheat, Conſimili 


git (vr Diſclaimer, Quo Fure, Ne injnſte 
e Nnfer Obiit, Rationabili Parte, Mort- 
toy, or Sur cui Vite, for theſe Writs 
ie for Ten't in Fee-fimple. 
1 Feofment made by Ten't in T. is a 
Wninuance, with or without Warranty 
'4 Releaſe or Confirmation is not, for 
an can paſs no more thereby than he 
may 


i by Action or Claim, Cc. and their 


% Ceſavit, Waſte. But not a Writ of 


3 


Lit. 


| 

; 

| 

Why or folely, of Land, Cc. of the Inhe- Nos 
1 

1 


722 
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may enter. The Privation or Tranflation, 
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may lawfully paſs; but Warranty added 
a Releaſe or Confirmation to a Diſs'or worllf 
a Diſcontinuance, if it deſcend on him th 
Right has; but if one having a Son ma 
a ſecond Wife, ard Land be given to: 
Husband in ſpecial Tail, and he have If 
ty his ſecond Wife, and be diſſeiſed, a 
releaſe with Warranty and die, or if Ter 
in T. of Hurgh. Eng. Land have Iſſue tw 
Sons, and be diſſeis d and releaſe with Wa 
ranty to the Niſs'or and die, yet is not tb 
latail diſcontinued in either Caſe, becauf 
the Warranty always deſcends to the Hg 
at Law. | 

If an Abbot be diſſeis'd and releaſe wi 
Warranty and dic, or reſign, the Succefl 


ſ 
| 


of a Biſhop, is all one with his Death, as 
any Act tending to the Diminution of: 
Revenues, but not as to others; therefc 
if being Patron and Ordinary he conf 
a Leaſe by a Parſon without Nean and Ch 
ter, and then the Parſon die, and he coll 
another, and be afterwards tranſlated, t 
Confirmation remains good during the Li 
of rhe Biſhop and the Succeſſor of the Inci 
bent, who found the Land charged. 

' The Releaſe of an Husband ſeis'd in 
Wife's Right to a Diſs'or with Warr: 
never was a Diſcontinuance to the V 
unleſs ſhe were his Heir. | 


If Ten't T. releaſe in Fee to his Leſſee 
or confirm his Eſtate in Fee, yet does he 
diſcontinue the Inrail, for no more pil 


by a Relcaſe or Confirmation than luwt 
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=. Therefore if Leſſee L. make a Leaſe 

ud afterwards make a Releaſe or Con- 

(nition in Fee to the Leflte, yet does he 

breit his Eſtate. But if Ten't T. make 330 

ment with Livery, he diſcontinues the 

wil; and if a Leſſee make ſuch a Feoff- 

wr, he forſeits his Eſtate, Notwithſtand- 

ſuch a Feoffment made by Leſſee J. be 

ofcicure of his Eſtate, and a Diſs'in of 

e Leflor, yet between the Parties it is a 

i 1 and a Warranty may be 

d to it.. | 

fTen't T. make a Leaſe for. his own 331 

le, and then make a Releaſe in Fee to 

k Leflee, he does not at all enlarge his 

ite thereby. And if Ten't T. grant his 

le Eſtate ro A. and his Heirs, with Li- 

jet nothing but for his own L. paſſes 

v the Iſſus, (in whoſe Election it fall be 

al on the Eſtate of the Grautee as void or 

Wabte, he as long as it continues not At- 

ed, it be an Inheritance in the Grantee, 

bis Wife ſhall be endowed, &c.) but as to 1 Szund. 

Ten't himſelf, the Tail is in Abeyance, Hep. 2. b. 

ein he after bring Waſte, That Ten't T. 

make a rightful Eftate larger then for 

own L. appears for that a Diſcontinuance 

rng to him in the Rev'n, and the 

1 is a Defoxceor, and fo calld in 

medon, | 

eſorcement is any wrongful With-holding 

lud from the rightful Owner. 

Things that lie in Grant there can be 332 

Vikontinuance 3 therefore if Ten't T. of © 

'n, Advowfon, Common, or Rem'r or 

" expectant on a Freehold, make a 
Grant 


* B99 


this is a Diſcontinuance, for a Fine is 


Diſcontinuance in Fee, becauſe the Grant 


. -annexed is void at his Elefion.) If a Fl 
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Grant by Deed or Fine, or diſſeiſe the Te 
of the Land out of which the Rent is ii 
ing, whereof he is ſeis'd in T. and mak 
Feoffment with Warranty, yet does he if 
diſcontinue the Intail. But if Ten't T. 
Land make a Leaſe Y. and levy a Fi 


Feoffment of Record, and the Precht 
paſſes, And if Ten't T. grant a Rent 
Rem'r with Warranty, and: the Iflue briff 
a Formedon, and admit himſelf out of 
ſeſſion, he ſhall be barr'd by the Warra 
and Aſſets. do att ; 

Neither Exchanges nor Letters Patent we 
a Diſcontinuance, becauſe they do not requ 
Livery of Seiſin. x 

If Ten't T. make a Leaſe for Life of t 
Leflee, he diſcontinues the Intail duri 
the Life of the Leſſee, and gains a 
Rev'n in Fee; and if he after grant 
Revn in Fee, end Leſſee die, or ſurrenc 
or forfeit in the Life of Ten't T. this ! 


was ſeiſed in Demeſne as of Fee, in the L 
of Ten't J. by Force of his Grant; but 
Ten't T. die before the Grant in Fee 
executed by the Death, Ec. of Ten't L. t 
Diſcontinuance determines upon the De: 
of Ten't L. tho' the Grant were with U 
ranty, (which being annexed to an Eſt, 
paſſing by Grant, cannot bar the Entry 
the Ine, becauſe ile Eſtate to which it 


be levied to Ten't T. and he grant and 16 
der the Land to another in Fee, and e 
before Exccution, there is no Diſcontinus 
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z or if he make a Feoffment of a Part 
WW; \anor whereof he was ſeiſed in Fee, 
unex the Advow ſon 2ppendant by Deed, 
die before the Grant of the Advowſon 
ixecuted, by Preſentation and Inſtitution 
{4 Clerk of the Grantee upon the next 
Inidance, the Intail of the Advowſon is 
„continued. If he make a Gift in T. 
. and then releaſe to Y. and his Heirs, 
die, and then B. die without Iſſue, the 
ſontinuance determines; becauſe the E- 
ar, which paſſed by Livery only, cauſed 

x Diſcontinuance, and the Grant of the 
vol: was not executed in the Life of Ten't 
ju 4nd if Ten't T, make a Leaſe L. and 

n grant the Rev'n in Fee to H. who 
F en; it to . and then Ten't L. die, where- 
arif de Fee is executed in the Life of Ten't 

jet the Diſcontinuance determines by the 
aof Ten't L. becauſe the Fee was not 
ned in the Grantee of Ten't T. And 
i [int T. make a Leaſe L. and then grant 
ani dev'n in Fee, and the Grantee die with- 
Lili, during the Life of Ten't L. and 
burt kevin eſcheat, and the Ten't L. die, 
c WF Diſcontinuance is determined; but if bitt. Sed. 
„ben had been executed in the Grantee “2 
＋ it ” Eſcheat, the Diſcontinuance had 

Wine, 
8! Leaſe V. by Ten't T. cauſes no Niſcon- 334 
eee, and the Rer'n on ſuch Leaf: de- 
„os ſtbe Iſſue in T. but the new Rev'n 
e gined by Operation of Law upan 
di niking of a Leaſe L. deſcends to the 
d « general. A Deviſe by Will is no Dil- 


wa continuance, 
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continuance, nor is a Leaſe for three LI 
Co. L. 333. according to the Statute, to which every 
2. is Party, and therefore no one can be wron 


3 
"If Husband and Wife at Law had 
Need joined in a Leaſe L. of the Wi 
Land, this had been a Diſcontinuance of 
Freehold, and yet the Rev'n remained 
the Wife; but if the Husband alone 
made the Leaſe, the Rev'n had been inf 
Husband. * ye þ, | 
335 If Donee infeoff his Donor, or Rem'r M 
this is no Niſcontinuance, becauſe the RA 
is not diſcontinued, for which Cauſe 
the Rev'n is in the K. there can be no 
- continuance ; but ſuch an Intail, the R. 
whereof is in the K. might te barr'd by 
or Common Recovery, before 34 U. 8. 
but K.'s Rev'n could never be barred by 
Act of the Ten't J. 
If there be an intermediate Remer in 
a Feoffment made to him in Rev'n by 1 
T. is a Diſcontinuance; and if Ten't T 
feoff the Donor and à Stranger, this is 2 
continuance of the whole Land. 
If Leſſee L. make a Leaſe for his ow 
to the Leſſor, Rem'r to him and a Str. 
in Fee, this enures as a Surrender for the 
Moiety, and a Forfeiture for the other: 
O. How the Eſtate J. caa le forfeite 
a Deed which the Leſſer agrees to? NU 
one Jointenant infeoff his Companion 
a Stranger, this veſts his Moiety 1n 
Stranger only, for as to his Companiot 
Livery is void. 
I 
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If Husband of Leſſee L. make a Feoſſment 
fee, and Leſſor enter for the Forfeiture, 
vis was a Diſcontinuance at Law of the 
kik's Freehold, and yet the Rev'n was re- 
wed, H. How the Diſtontinuance can 
ain, ſince the Eſtate which paſs'd by Li- 
wi, end was the only Canſe of the Diſton- 
arc, is defeared by the Emtry of the 
leſſor ? 
of ſome Diſcontinuances are for Life 
x; as when Ten't T. makes a Leaſe for 
leſke's L. ſome are during the Limitation 
I State T. as when Ten't T. makes a Gift 
kT. but if he make a Leaſe IJ. or L. Re- 
inder in Fee with Livery, this is a Diſ- 
ntinuance in Fee, becauſe the State in Fee 
ſs by the Livery. 
Then the Eſtate that caus'd the Diſcon- 
mance is defeated, the Diſcontinuance is 
trated alſo; as Tf the Husband had made 
feoffment of his Wife's Land on Condition 
« died, and his Heir had entered for a 
ech of the Condition, the Wife might 
rer; for the Heir enter'd in reſpect of the 
Ite by Force of the Condi:ion which de- 
ed on him, not in reſpect of any Right, 
the Laa eill not adiudge the Heir to 
Wa rng fu Flate when he does nothing 
rt be laxefully may: Therefore his 
ue preſently vaniſhes away, and vel!s in 
life without any Entry or Claim by 


. 

hen at Law, If the Husband within Age 

u made a Feoffment of his Wiſe's Land, 

died, his Wite might have enter'd, for 

ii he bad liv'd, might have enter'd, but 
nat 


431 


336 


432 


(a) s Rep. 
3. 2. 
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not in his own Right, but in hers; there 
ſuch Right remains to her after his Near 
for it is hard that the Husband's Feoffmel 
which would not take away his own Enti 
ſhould take away hers; but the Husban 
Heir in ſuch Caſs could not enter, becalf 
no Right nor Title deſcended to him; a 
if an Infant being Ten't pur autre Vie ma 
a Feoffment, he can't enter after the Dez 
of Ceſtuy que Vie, becauſe then he has 
Right at all remaining in him. If Ba 
and Feme being both within Ape join ir 
Feoftment by Indenture of the Wife's La 
reſerving Rent, and he die, ſhe may h- 
a Dum fit infra tatem; but if he we 
within Age, and ſhe of full Age, ſhe ſhall 
If two Infants being Jointenants make 
Feoffment, and one die, the Right ſurviy 
becauſe they might have join'd in a Writ 
Right, and the Survivor may enter into t 
whole; but they can't join in a Dum fuit 
fra Ztatem, becauſe that Action is groun 
on the Nonage of the Demandants, wiicl 
ſeveral, for the Nonage of the one 1s not 
Nonage of the other, But if one of the 
only had made a Feoffment cf (a) bis Moi 
the Jointure had been ſevered while 
Feoffment had remain'd in Force, and ce 
ſequently there could have been no Surviv 
but if' he had made a Feoffinent of the a 
Land, and died, the Right would have / 
vived, becanſe they might have join'd ig 
Writ of Right. If one Jointenant be wil 
Age, and the other of full Age, and 
join in a Feoffment, and he of full Age d 

the Infant ſhall recover but a Moiety. 
I | + 
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W Xo only the Heir general ſhall take Ad- 

nge of the Nonage of the Anceſtor, but 

lo ſpecial Heir; as the Heir by the Cu- 

tom of Burgh Eng. or Heir in ſpecial T. 

do he be not Heir at Law. If the Huſ- 

und had made a Gift in T. of his Wife's 

lad during his Nonage, and died, not on- 

iche Wife might have enter'd, but the 

leit of the Husband, in reſpect of the new 

lern in Fee, created by Conftruftion of Law 

un the making of the Gift in T. but his 

hte preſently vaniſhes. If an Infant Ten't 

| had made a Feoffment, and been attaint- 

ch and died, the Iflue in reſpect of the Contra 

aruption of Blood was put to his For-“ RP: 43. 

2 

Woman being an Heireſs marries, and 338 

s Ifue, the Husband dies, ſhe marries 

"in, the 2d Husband makes a Leaſe L. of 

Lands, the Wife dies, the Leſſee ſurren- 

n to the Husband, it ſeems that the Iſſue 

the Wife may enter upon the 2d Huſ- 

uc, becauſe the Eſtate L. which caus'd 

e Diſcont inuance, is drowned and vaniſh'd 

me Surrender; but after the Death of 

ie de L. there is no Doubt but the Iſſue 

enter. 

Surrender is the Yielding up of a State 

or I. to him that has the immediate 

an or Rem'r, wherein the Eſtate L. or 

may drown. A Surrender is either in 

ad or in Law; a future * Intereſt for Y. * Dyer 58. 

= be ſurrender'd by Deed, but it may“ 3: con. 

urrender'd in Law ; as if Leſſee for ten 

io begin at Afichaelmas, take a new 
U Leale, 


- CZ — — — — = 
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4 
Leaſe, for thereby he as much acknoreleds | 
the Lefſor's Porter to make a new Leoſe, ntl 
eetthſlanding his Intereſt, as if he «cere To1f 
in Pofeſſion, and had taken a new Lenſe; b 
there can be no Surrender of a bare Righ g 
A particular Eſtate in Things lying in Liver 
which might at Law paſs without Nee 
might before 29 Car. 2. 5. be fſurrender'd 
Parol without Deed, whether it commenc' 
by Decd or without; but Things that lie! 
Grant, or na Rem'r of an Eſtate in Lan 
could never be ſurrender'd without Dee 
whether the particular Eſtate began with 
without Deed. 

Tho' the particular Eſtate be drown'd | 
the Surrender, as to the Party, yet as 
Strangers it continues 772 Ee, for 7s int 
alios acta alteri nocere non delet; there, 
if the Rev'n be granted with Warranty, 


4 
d 


then Ten't L. ſurrender, the Grantee ſh 4 
not have Execution in Value againſt t 1 
Grantor during the Life of Ten't L. 15 
ſhall the Surrenderce, being an Infant, ! 
his Age ; nor ſhall a Rent granted by Te lk 
L. be avoided by the Surrenderee during lf” 
Life of Ten't for Liſe. be 
+ If one grant a Rent - Charge out of his L fy 
to a Biſhop, and afterwards infeoff the of 

a 


ſhop of the Land, and then the Lord e 
for the Mortmain, he ſhall hold the L 
diſcharg'd of the Rent, for he affirms 
Alienation in Mortmain, and claims iu 
ect thereof the ſame Eſtate os the &. 
had. But if Ten't L. grant a Rent, and 
f:vff the Grantce, and Leſſor enter for 
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ſorſeiture, the Rent is reviv'd, for the Lefſor 
Neentring, defeats the Eſtate of the Alience, 
4 the Making awhereof deveſted his Rewn, and 
dams ſuch Eſtate as his Ten't had before the 
Alienation which was liable to the Rent. The 
Grant of a Rev for L. makes the Waſte diſ- 
wiſhable 5 but if the Grantor releaſe to the 
Grantee and his Heits, the Waſte becomes 
zniſhable again. | 

The Eftate ſurrender'd is in ſoxze Reſpetts 
bſolutely drown'd for a Stranger's Benefit, 
ind a Leaſe or Grant by him in Rev'n ſhall 
ter ſuch Surrender take Effect preſently. 
4 makes a Leaſe L. reſerving 40 s. Rent, 
Rem'r to B. and then grants the Rev'n in 
fee to B, and A. attorns, F. ſhall not have 
ne Rent: But this ſeems not to be Law, for 
!? the Eftate ſurrender d, in ſome Reſpetts 
e upon as ſul/iſting, leſt a Stranger 
Fad be erong'd by the Surrender, yet chat 


z 


teu originally reſerv'd? 


ll Leſſee . of Land in his own Right 
re eſa Wife ſeis'd of the Freehold, or be- 
ge Parſon of the Church, Sc. to which 

tz Freehold belongs, his Term for X. is 
Led; for a Man can't at the ſame Time 
he Ne the Freehold, and a Leaſe I. in the ſame 


Lad, but the greater Eſtate drowns the leſs: 
let if a Man marry his Leſſee I. the Term 
Ii, remains; fer rhe Miſe, in whoſe Right 


It his Freebold ; and the Law, in Favour 
and fe, avill preſerve her Teaſe, If Leſ- 
e 1, of a College be made Head thereof, 
© 7 "Rs this 


org can it be to him iu the Caſe to pay the it co 
$75 


eres foffeſ d thereof, has nothing to do 


340 


341 


Co. L. 34. 
— 34 


| Vide lu, ra 
53s 


a2 
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this drowns not the Leaſe Y. becanſe the Free 
hold veſts not in him, but in the Corporation, 

None can diſcontinue a State T. c. unle(® 
he once were ſeis'd by Force of the Tail, & 
unleſs it be in reſpe& of a Warranty; which 
—_ made to a Feoffee, or Diſs'or, and d J 
ſcen ing to the Heir, had the Effect of 
Diſcontinuance, in taking away the Entry q 
the Heir, before 4 & 5 Annæ 16. by 2 
all Warranties made by them abo have nl 
Eſtate of Inheritance in the Land, &c. | 
be void againſt the Heir. And where n 
greater Eitate paſſes than for L. of Ten't if 
T. as in Grants of Rev'ns, Cc. a Warrantf 
added, whether by Ten't T. or any othe 
Anceſtor, never cauſed any Diſcontinuance. 

But ſuch Feoffments and Grants made b 


them who never were ſeis'd by Force of ſuc 


Eſtates, are good againſt the Grantors dur! * 
their Lives. ; | 
An Alienation by Parſon or Vicar of t 1 
Land of the Church never was a Diſcon:ing. g 
ance, for theſe have not the Right of the FOE. 
in 'em; but the Fee remains in Abeyanc wo 


i. e. in conſtderatione Legis, and non in ili 
mine adtunc ſuferſtite, When a Leaſe 
is made, Rem'r to the right Heirs of 7. 
then living, the Fee is in Abeyance curl 
the Life of J. S. So the Freehold of t 
Glebe is in Abeyance during the Vacancy 
a Parſonage: And ſo is the Frechold of t 
Land of a Biſhoprick during a Vacanc 
and the Freehold of Land given to 4. 
B.'s Life, was in Abeyance, by the De 
of A. till an Occupant enter'd. 


— 
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But a Parſon, Vicar, Archdeacon, Pre- 341 6. 
bend, Ec. are eſteem'd in ſume Cafes to have 
fee qualified for the Benefit of the Church, 
fr they may have a Writ of Waſte, or Entry 
n conſimili Caſu, or ad communem Legem, 
nad terminum qui ꝓræteriit, or a Quo per- 
tat, or a Contra formam Feoffamenti, or 
i Writ of Meſne; none of which Writs 
Ten't L. can have. But a Leaſe IJ. made 
them is void by their Death, and they 
hall have Aid of Patron and Ordinary; fo 
hat to ſuch Purpoles they have but a 
date L. 

But a Biſhop, Abbot, Dean, and Maſter 
f an Hoſpital, ſeeing the Fee and Right 
w in em, and they might maintain a 
ri of Right, might at Law diſcontinue 
he Land whereof they were ſolely ſeis d. 
But they ſhall not have Aid, in reſpect of 
heir high Eſtate, except a Dean collative 
V K. who ſhall have Aid of him. | 

lt has been reſolved, that no Lay Hoſpital 342 
s within the 31 H. 8. of Monalteries, but 
may thoſe that were Religious and Eccle- 
tical; and tho' it were ordain'd, on the 
foundation or after, that divers Prieſts ſhould 
e maintain'd in it, to celebrate Divine Ser- 
ie to the Poor, and pray for Souls, yet 
i Hoſpital is Lay; and no Hoſpital came 
the Crown by 1 EA. 6. whether Lay or 
leligious. 

Nor will it follow that a Parſon, Ec. 343 
lub a Fee, becauſe the Grant of an An- 
wty by Parſon, confirm'd by Patron and 

"dinary, or made by Patron in Vacation, 
a confirm'd by Ordinary, or made by 

U 3 Parſon, 
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Parfon, Raving 91114: pro 75 and confirm'{f 
by Ordinary only, would at Law bind all 
Succeſſors for ever: For it is a Maxim, that 
of alk Land there is a Fee, either in ſom 
Perſon, or in Abe yance; and that ever 
Land in Fee may be charged with a Rent 
in Pee one Way or other; and {ſuch Grant 
is good, becauſe made by all that have In 
tereſt: But where the Fee is not perpety 
ally in Abeyance, but may every Hour pol. 
fibly come in Eſe, it can't be charg'd till it 
come in Eſe; as when # Rem'r is give 


to A.'s Heirs, it can't be charged in 4'M 

Life. | 1 

A Grant of Rent by Ten't T. ſhall nere 1 

be avoided, if the Entail be cut off: No! 

ſhall his Iſſue avoid ir, if it be grantcd rallil 

one whom the Donor diſfeis'd in Conſiders © 

tion of a Releaſe of his Right. Where ond .' 

Vide ſepra has 13 Acres in a Meadow of 80. yearly te ai 
6, zo, 81. be ſct out, and grants Rent out of thoſe | lon 
Acres generally, lying in the Meadow of 80 wh 

without mentioning where they lie particular 4 

ly; there, as the State removes, the Charge 1 

an remove. l 5 

344 Not only a Prebend, Chantery, and Cha = 


pel, but alfo a Church Parochial, may be fi 
Nonarive, and exempt from all ordinary Ju \ a 
riſdiction; and the Incumbent ſhall refig 10 
to the Patron, and he ſhall be viſited b 0 
him only, but he muſt be an able Clerk | 
infra ſacros Ordines ; and if he be diſturb" 
the Patron ſhall have a Pare Impedit! uf 
the Wit ſhall fay, Suod permittat i . 


Preſentare ad Ecclaſam, and the Declari 


tion ſhall ſhew the Special n ” 
apf 
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Lapſe Niall incur to the Ordinary en the Pa- 
ron's neglecting to coliate, except it be ſo 
ſpecial'y provided in the Foundation: 51. 
the Ordinary may compel him to fill the Church 
ly Church-Cenſnres. One Preſentation by 
the Patron, and Inſtitution thereon, make it 
reſentable for ever. But Preſentation by 


wid, 
Biſhopricks at firſt were donative per Ju- 


ditionem baculi & annuli : K. John granted 
tit they ſhould be eligible. A Church, 
Hoſpital, or Free Chapel, founded by K. 
vihour any ſpecial Exemption, is viſitable 
by the Chancellor only; and K. may licence 
4 SubjeCt to found ſuch Church, &c. and to 
ordain that it ſhall be donative, and viſited 
by the Founder. 

Admiſſion is, properly, when the Biſhop 
admits one examined by him to be able; 
ſometimes it is taken for Inſtitution; as 
where it is ſaid, Cujus preſentatus fit admiſ* 
ſu, i. e. Tyſtitutus. Inſtitution is when the 
Biſhop ſays theſe Words, Inſtituo te rectorem 
talis Eccleſie cum curd anima rum, & accipe 
cram tuam & meam. But it is ſaid, that 
wery Inſtitution implies that the Perſon in- 
ſututed has the Cure of Souls, tho' the Words, 
Accipe curam tuam & meam, are not in the 


hiſlrument of Inſtitution, and tho” the Par- 
„bas a Vicar endow'd. A Church is full 
1 ©) [n{ticution againſt a Subject, but not a- 


piinſt K. till Induction; for which Cauſe 
1 A revoke a Preſentation before In- 
action. 


" 4 Whether 


Stranger, and Inſtitution thereon, are. 
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t Syd. 427; 
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out of Poſſeſſion by Collation, but the Collation 
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Whether a Church be full, ſhall regular 
ly be tried by the Biſhop's Letter, be cau(® 
Inſtitution is a Spiritual Act; but whetheMl 
it be void, ſhall be tried by the Commoif 
Law. | | | 

At Law, Plenarty was a good Bar to 4 
Duare Impedit brought by any but K. and 
no Cletk once inſtituted could be removed af 
the Suit of any but K. fo great Regard had 
the Law to the Biſhop's Inſtitucion ; norf 
could K. himſelf preſent after Induction, or 
remove the Clerk but by Action. And al 
Law an Uſurpation, even on an Infant off 
Feme Covert, having an Advowſon by De 
ſcent or Purchaſe, or on Ten't L. Ec. put 
the Infant and  Feme Covert, and thoſe j 
Rev'o, to their Writ of Right: But by 5 E. A. 
uo Uſurpation ſhall drive the Patron to a Mrit 

of Right of Advowſon., - 

Uturpation by Collation puts him that has 
Right of Collation out of Poſſeſſion ; but one 
that has Right of Preſentation can't be put 


Mall be intended to be made by the Biſhop 

proviſionally till the Patron preſents, and 

Mall not drive him to his Quare Impedit. 
By W. 2. an Incumbent may be removed 


by Quare Impedit, teſted within fix Months . 
— fr the Plenarty ; but the Incumbent mult e 
be named in it, or he ſhall never be remo- e 
ved. And at Law no Incumbent could be = 
removed; but if the Patron had brought WM * 
his Quare Impedir before the Church had Bi {«! 
been full, he ſhould have had a Writ to WW": 
the Biſhop, and ſhould have removed any WI": 
Clerk that came in pendente lite, by Ulur- “ 


pation ; 
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ation; but if one who has no Right bring Vide Watſ. 
Auare Impedit, and the rightful Patron, 3 


eng a Stranger to the Writ, preſents, and 
n Clerk be receiv'd, he ſhall never be re- 
10 d. | 
If the Biſhop be named in a Quare Im. 
lt, there can be no Lapſe. 
if Ten't T. releaſe all his Right to a Diſ- 
lor, or grant all his Eſtate to another, he 

( puts the Right of the Entail in Abey- 
ne; ſo if he be attainted of Felony, and 
K, aFer Office ſeiſe the Land, or if he in 
km'r in T. releaſe to Ten't L. all his E- 
fate and Right in the Land; and it ſeems 
hat in this laſt Caſe Leſſee L. ſhall have 
u Eſtate for Life of Ten't T. expectant on 
lis own Life, and in none of theſe Caſes the 
Grantor or Releaſor ſhall have Waſte after- 
wards: But tho' Ten't T. make a Leaſe 
{r his own Life, or Ten't in Fee releaſe 
his Right to bis Leſſee L. he may have 
Valle. 

Eſtate and Intereſt are collective Words; 
for if HJ. be Ten't L. Rem'r in T. to B. 
Rem'r in Fee to A. and 4. grant fotum 
fall, or tetum iutereſſe ſuum, both his 
Eſtates paſs. | 5 | 

Right ſignifies, properly, in Writs and 
Veadings, when an Eſtate is wrongfully de- 
relted, and turn'd to a Right; but in Con- 
2yances it includes the Eſtate 12 E; as 
ven a Leſſor releaſes all his Right to his 
Leſſee and his Heirs 5 and in Fines the Right 
o the Land includes and paſſes the Eſtate 
ak the Land, as when A. ceguoſcit tenementa 
ie gicta effe jus if is B. Cc. 

3 Title 
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comes to Land, as Fine, Feoffment, &5c. 1 


i. e. the Conveyance by which the Plaintif 
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Title. is properly, ſome ſay, when à Man 
has a Cauſe of "bk for which he can harel 
no Action; but legally it includes a Right, 
and is the more general Word: A Releaſe 
of Right releaſes. a Title; ſo 2 converſ), 
It often ſignifies the Means by which one 


| 


to 6 l 
when 'tis ſaid, Veniat aſſiſa ſuper tirulumWMl i 
| 

claims, t 
A Feoffment by a Biſhop or Dean ſolel: 
ſeiſed, was at Law a Diſcontinuance ; but 4 
Dean could never diſcontinue the Land 
whereof he was ſeiſed in Right of himſel 
and his Chapter; for of ſuch Lands he anc 
the Chapter muſt join in Suit, and his Feof 
ment of ſuch Lands is a Diſs'in: But an Ah 
bot might diſcontinue the Land of his Houſe 


— 


for all the Monks were dead in Law, and ha i: 
only had Capacity to ſue, and be fued; rai 
infeoff, give, demiſe, &c. he 
A Maſter of an Hoſpital, ſolely fciſe)if « 
might have difcontinued ; but one ſeiſe 
together with his Brethren, as a Body Poli a 
tick aggregate, never cou'd. te 
He in Rem'r T. diſſeiſes Ten't L. and | 
makes a Feoffment, and dies without Iſſue t': 
and Ten't L. dies, he in Rev'n may enter WM i": 
for the Rem'r Man was never ſeiſed of th *t 
Freehold and Inheritance by Force of th tl. 


Fail, | 


Of Remitter, 


1 is an Operation of Law upon 
the meeting of an old Right remedi- 
ible, and a later defeaſible Eſtate in the 
ime Perſon without his Folly 3 whereby the 
{rmer is reſtored, and the latter defeated : 
for the Law prefers a ſure Right, tho” but 
0 2 ſmall Eſtate, to a great defeaſible E- 
late. 

But there ſhall be no Remitter to bare 
Titles of Entry, nor can there be any Re- 
nitter but by the Deſcent of an Eſtate; 
therefore if an antient bare Right deſcend 
bone who has a later Right, yet is he not 
remitted, | 

t Ten't T. diſſeiſe his Diſcontinuee, and 
hive Iſſue, and die, his Iſſue is remitted by 
the Deſcent of the Freehold in Law before 
he enters, tho! the Niſcontinuce be an Infant 
or Feme Covert. | 


As in the laſt Caſe there is a Remitter, 


were the defeaſible Eſtate and old Right 
geſcend together, the Law is the ſame where 
Ten't T. enfeoffs his Iſſue within Age, and 
tie Right of the Entail after deſcends to 
tne Peoffee, whether within Age, or of Age 
it the Time of the Deſcent ; and notwith- 
landing he might have waved the Eſtate 
gained by the Feoffment after he was of full 


\ge, yet ſhall he be remitted, becauſe ſuch vide intra 
Varer would have been to his Loſs, and no 169. 


10y could be imputed to him when he took 
lic Eſtate, 


And 
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349 And if the Iſſue in T. infeoffed by his 1 U 


Father, grant a Rent or Common out of the 
Land, and then the Right of the T. deſcend il ; 
to him, he ſhall hold the Land diſcharged; ! 
for the State which he had when he made! 
the Grant, is utterly defeated. So if thei 
Diſſeiſee's Heir diſſeiſe the Diſs'or, and grant 

vide Lit. a Rent, and then the Diſs'ee die, the Land] 

Sect. 693. js diſcharged; for the Heir is remitted, be-“ 
cauſe a new Right of Entry deſcends to him. 
Father difleiſes Grandfather, and grants a 
Rent, and dies; Grandfather dies, the Son] 

| is remitted, and ſhall avoid the Rent; nor 

Co. L 45.2. cau the Grant in theſe Caſes enure by Way o 
Eſtoffel, becauſe an Intereſt paſſed from the 

Grantor - But in theſe Caſes the Grantce 
may have a Writ of Annuity againſt the 


Co. L. Grantor, * and his Heirs if mentioned in ie 
g. b. Grant; but it ſeems that if the Iflue in T.. 
— Seck. £58, had made a Leaſe J. it ſhould not hate. 

been avoided by the Remitter. Rec 


If Ten't T. make a Leaſe L. and then 
grant a Rent in Fee, and Ten't L. die, yet 
the Rent remains; for tho' the Rev in Fee 
gained by the Diſtontinuance be defeated, 
yet becauſe the Grantor, at the Time of the 
Grant, had the Right of the Entail in him, 
tho? he were not then ſeiſed by Force thercof, 
the Rent remains good againſt him. 

(. Lit. At this Day if Ten't T. make a Feoff 
578. Db. ment to the Uſe of his Iſſue, and die, the 
Iſſue ſhall not be remitted, becauſe the Sta-. 
- tute of Uſes ſays expreſly, That Ceſtuy güte 
Uſe ſhall have the Eſtate of the Land in 
ſuch Quality, Manner and Form, as he had 


the 
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de Uſe ; but the Iſſue in T. in that Caſe 
my wave the Poſſeſſion, and recover in For- 
vec againſt the Feoffees; for otherwiſe 
he Land might be ſo far incumber'd by the 
lebt T. that it would be nothing worth to 

h [fue 5 and tho' the Party himſelf, that 
ones to the Land by Force of the ſaid Sta- 
ute of Uſes, cannot be remitted, yet if he 
le, and the Land deſcend to his Iflue, he 
fall be remitted, for the Land comes to 
im as Heir by Courſe of Common Law. 

The chief Cauſe of Remitter is becaufe 
here is no Ten't of the Freehold, but the 
ime Perſon that has the Right, and he can't 
ue himſelf 5 therefore the Law judges him 
w be in ſuch Plight, as if he had recovered 
inſt another. 

There can be no Remitter to him that 
is an Action without Right; as the Iſſue 
fTen't T.. Who has ſuffered a Common 
Recovery in which there is Error, Nor to 
te that has a Right without an Action; as 
g. pucchaſe an Advowſon, and ſuffer an 
Uurpation, and fix Months to paſs, and the 


1 £4 * * "8p, 8 2 * 


guy — — wn” 
S 2 So 


0, WW 'utper grant the Advowſon to F. and his 
be en, and B. die, yet is not his Heir re- 
m, ned; for he cannot have a Writ of Right 
of, WF 1dvorwſor, becauſe neither he nor his An- 


furs ever preſented ; but it 2 that there 
ul be a Remitter in this Caſe by 7 L. A. 
ch gives the Patron a Quare Impedit, 
withſtanding an Uſurpation. 

Man can't be remitted to a Thing re- 
&dant, appendant, or appurtenant, until he 


ad He re continued the Principal, for he can 
the have 


349 6. 
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have no Action to recover the Thing appe 
dant, Sc. till he have recovered the Pri 
cipal; therefore if the Diſcontinuee of a Mall 
nor to which, Cc. grant the Advowſon t 
Tent T. and his Heirs, and he die, yet i 
not the Iſſue remitted. But a Remitter t 
the Principal is a Remitter to the Appendant 
tho they were ſevered before the Remitter 
as if the Diſcontinuee grant the Manor t 
Ten't T. and his Heirs, ſaving the Advo 
ſon, and Ten't T. die, and the Manor ds 
ſcend to the Iſſue, he is not only remitte 
to the Manor, but to the Advowſon alſo 
So if a Diſs'or ſuffer an Uſurpation, an 
Diſs'ee re-enter into the Manor to which, & 
he re · continues the Ad vowſon. 

350 If Ten't in ſpecial T. have Iſſue a Daug 
ter, and his Wife die, and he marry ag: 
and have Iſſue another Daughter, dilcont 
nue, and take back a State in Fee, and di 
and the Land deſcend to the two Daug 
ters: Or if Ten't T. infeoff his Heir apf 
rent within Age, and a Stranger, and die 
or if a Diſcontinuee, after Neath of Tec 
T. infeoff the Iſſue within Age, and 
Stranger; in all theſe Caſes there is a þ 
mitter to no more than a Moiety, and t 
Iſſue in T. and the other become Tents 
Common, 

If Ten't T. infeoff his Heir apparent 
full Age, and die, the Heir ſhall not be 
mitted, becauſe it was his Folly to take | 
Feoffment. | 

351 „ If Tent T. infeoff a Woman of the La! e 
intail'd, and die, and his Iflue being "yy M4 | 


| | 4 
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ige marry the Woman, he is preſently re- 


nized by the Freehold in the Wife's Right, 
ghich he gains by the Intermarriage 3 and 
et the Freehold in the Wife's Land, given 
yy Marriage to the Husband, is fo uncer- 
uin, that it ſhall be loſt by the Wife's At- 
uoder befcre Iſſue had, and conſiſts ſo much 
n Privity, that by the Attainder of the 
lusband for Felony, the Lord gains but a 
emancy of the Profits during the Coverture, 
nd the Freehold remains in the Wife. 

The Husband is poſſeſs'd of all his Wife's 
Chattels real in her Right, and if he ſurvive 
er, he ſhall have them by Gift of Law in 
own Right; and he may grant, demiſe, 
brieit, or of 'em in his Wife's Life, but he 
ant diſpoſe of em by Will: The Wife ſur— 
ning him, ſhall avoid a Rent-Charge, Ec. 
ranted by him, but not a Demiſe made by 
im for Part of the Term. 

It ſeems that ſuch a Chattel of the Wife's 
ny be fold by the Sheriff in the Wife's Life, 
m an Execution of a Judgment in Debt 
viinlt him. 

Chattels real or perſonal which the Wife 
us in autre Droit, as Executrix or Admi- 
tratrix, - ſhall not ſurvive to the Husband : 
ind if ſhe grant a Term to her Uſe before 
de Coverture, or have a mere Poſſibility, 
de Husband ſurviving her ſhall not have it, 
but her Executors or Adminiſtrators, 

lf ſhe be diſpoflefſed of a Term before 
hurriage, or have a Right to any Chattel 
ral or perſonal, or have an Action of Debt 
na Bond, the Husband ſhall have no -_ 

ne fit 
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nefit of em unleſs he recover during the Co 
verture. 

But the Husband ſurviving ſhall have ſuch 
Chattels as are partly in Poſſeſſion, and parti 
ly in Action, which happen during the Co 
verture, as Arrears of Rent of any Kindf 
becoming due after the Marriage; but he 
could not recover any Arrears due to th 
Wife before the Coverture, until 32 H. 
and they ſhall remain with the Wife ſurri 

Vide ſupra Ving the Husband, whether due before « 
251. after Marriage. 

If a Church become void during the C 
verture, he ſhall have a Quare Impedit i 
his own Name, as ſome hold; but if the Wi 
ſurvive, ſhe ſhall preſent; and the Husban 
if he ſurvive, ſhall preſent to a Church voi 
during the Coverture, but not to one voi 
bers. 

The Wife's Chattels Perſonal in Poſſeiue 
are abſolutely given to the Husband by t 
Marriage. 
But if he die before he ſeiſes an Eſtray 

her Manor, ſhe ſhall have it, for there vw 
no Property in her before Seiſure. Whe 
ſhe has but a bare Poſſeſſion, as if ſhe fi 
Goods, or they be bailed to her, or ſhe | 
Executrix to a Bailee, and marry, Detiu 
muſt be brought againſt the Husband 3 
Wife, 

352 If the Husband make a Feoffment of tl 
Land whereof the Wife is ſeiſed in Fee, 4 
the Feoffor let the ſame to the Husband at 

Wite for their Lives, this is preſently 4] 
mitter to the Wife as to the whole Lai 
4 
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& ſhe cannot be remitted to a Moiety only, 
uſe there are no Moieties betwixt Hul- 
nd and Wife, and no Folly ſhall be adjudg- 
«in the Feme Covert for taking back the 
Flare L. for it ſhall be adjudged the Act of 
de Husband, and not of the Wife; and the 
sis the ſame, tho' the ſaid Leaſe were 
 Indenture, or by Grant and Render in 
line; and yet if the Leſſor bring an Action 
{Waſte againſt the Husband and Wife, the 
fuband ſhall be eſtopp'd to ſhew the ſaid 
latter againſt his own Act in making ſuch 
rofment, and taking back the ſaid Leaſe L. 
u if be make Default at the grand Diſtreſs, 
nd the Wife be receiv'd, ſhe may plead all 
tte aid Matter, and bar the Leflor, for a 
lie receiv'd for the Husband's Default, 
Ll have the ſame Advantage in Pleading 
if ſhe were Sole, and in ſome Caſes more; 
if ſhe be receiv'd in Aſſiſe, and vouch a 


lring it in, ſhe ſhall not be adjudged a 
I's'or, which would make her liable to double 
mages, and .a Year's Impriſonment, for 
Lam pities the Weakneſs of a Woman, 
lcd by her Husband in making her 
ſence, So if ſhe alone levy a Fine exe- 
ory, and in a Scire Factas againſt her and 
t Husband ſhe be received on his Default, 
hall bar the Conuſee; which if ſole, ſhe 
id not do: For ſince the Husband, if he 
lrffeared, might have barr'd the Conuſee, 


de Matter, 

den the Husband levies a Fine of the 

e Land, and the Conuſee grants and 
. renders 
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lecord, and fail thereof at the Day given V. 2. 25. 


Mee on his not appearing ſpall plead the Co. L. 46. 47 
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Matter in Writing; as an Indenture, or [ 
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renders to 'em both, the Wife not beins Part 
to the Original, nur Conuſance, can take 
good Eſtate, but by Way of Rem'r, yet (hf 
does take a preſent Eſtate voidable, for if? 
were void it could not work a Remitt 
The Reaſon why the Wife ſhall not be co 
cluded Ly taking the State by Fine is, | 
that ſhe is not examined where. In the Fi 
the only takes an Eſtate; but where ſhe pa 
with any Right ſhe is to be examined, | 
cauſe thereby, ſhe ſhall be barr'd for eve 
Therefore if the Husband and Wife Ten't 
ſpecial T. levy a Fine, and take back a Sta 
in Fee, ſhe ſhall not be remitted againſt i 
Fine levied by her, but the Iſſue ſhoyld, þ 
fore 4 H. ). 24, Cc. 
An Eſtoppel is where a Man by his o. 
AR or Acceptance is concluded to a)ledge t 
Truth; it may be, 1ſt, By Record; as Li 
ters Patent, Fine, Recovery, Plea, Tiki 
of a Continuance, Confeſſon, Imparlan 
Warrant of Attorney, Admintance. 2d, 


ſeaſance, or an * * by Deed inde 
ed, or Poll, 3d, By Matter in Pats; as 
very, Entry, Partition, Acceptance of Ne 
or Acceptance of an Eſtate; as in the C 
above, where the Husband accepts an Ei 
from his Feoffee, for the Life of himſelt 
his Wife. 
As to Eſtoppels obſerve theſe Rules. 
t. They ought reciprocally to bind © 
Parties, therefore regularly they extend 
to Strangers; but Privies in Blood, as 
Heir; Privies in Eſtate, as the Feoffee, 
ſee, Ec. Privies in Law, as the Lord 0 
c 
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teat, Ten't in Dower, or by Curteſy, In- 
ambent of a Benefice, and others that come 
nder the Eſtate of him that was Party to 
t 44 which caufes the Eſloppel, ſhall be 
end and take Advantage thereof; and a 
Rebutter is a Kind of Eſtoppel. . 

J lat æehich canſes the Eſtoppel, ought Vid. ſupra 
o be certain to every Intent, and directly)“ 
uitradiftory to the Matter hich it concludes 
lan to alledge 3 nor is it ſufficient that it 
wy be proved ſo by Argument. 

; It muſt be by ſomething preciſely af- 

im'd, therefore what is ſpoken Imperſo- 
uly, or by Way of Rehearſal, ſhall never 
wk an Eſtoppel. 

A Matter alledged that is neither tra- 
rr{1ble nor material, fhall not be an Eſtop- 
% it would. be hard to take from a Man 

i Right, for <paut of Caution in his Exprep- 
ms of Matters of ſo little Conſequence. 

„ Regularly a Man fhall not be concluded 
"Acceptance of Rent, &c. before his Title, 

Reſpeft whereof he might defeat the Eſtate 
ereon it Was reſerved, is accrued to him, 

4 Man canuos be ſaid to wave what he 
nothing to do with. 

ſ O_ againſt Eſtoppel puts the Mat- 
at large. | | | 
Matter alledged by Way of Suppoſal in 
nts, ſhall not conctade the Plaintiff after 

1 becauſe it is not preciſely —— 
um, and by ſuffering a Nonſuit, he ſhes 
"ut Je doth 2 — the Truth of 2 dee 
1s otherwiſe after Judgment given; and 
other Pleadings of either Party, which 

are 
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-Attainder, Cc. and Biſhop's Certificate 


if an Original be brought, and a Retrax 


at the Time of the Leaſe, aud therefore 
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are preciſely alledg'd, ſhall conclude af 


Nonluir. 

8. Where the Truth appears in the fa 
Record, the adverſe Party is not eſtopy 
to alledge it. Therefore, tho' a Fine levi 
without an Original be only voidable, ) 


entered, the Fine levied afterwards is voi 
becauſe the Truth appears of Record, 
Church is appropriated ro a Biſhop and 
Succeſſors, after the Death of an Incumbet 
the Biſhop by Indenture makes a Leaſe 
of the Parſonage, to begin after the Inc 
bent's Death; this never was any Eſtoppi 
becauſe it appears in the Demiſe it ſelf, th 
the Biſhop could have no Eſtate in 'Poſſeſſ 
or Rev'n, of the Parſonage, during Life 
the Incumbent, who was ſeiſed thereof in 


anuſt needs be void, 

9. All Strangers ſhall take Benefit of R 
cords which run to the Diſability or Le 
timation of a Man's Perſon; as Outiaw 


Profeſſion, Excommunication, Baſtardy, & 

If the Biſhop certify a Baſtard Eig 
to be a Mulier, the adverſe Party may coi. x 
feſs and avoid, by alledging the ſpeci 
Matter, 15 

If Ten't T. diſcontinue, have Iſſue 
Daughter, and die, and the Daughter mi 
ry, and the Diſcontinuee make a Leaſe 
Husband and Wife, ſhe is remitted, tho 
were full of Age when ſhe married, for R 


mitter is favoured in Law; but if 4 15 
iſs 
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bee take a Husband, a Deſcent caſt takes 
wy her Entry. 

[f Husband and Wife be Ten'ts in ſpecial 
and he diſcontinue and take back a State 
|. to himſelf and his Wife, both of them 
remitted maugre the Husband ; for there 
king no Moieties between 'em, ſhe muſt 
remitted to the whole, or not at all, and 
he can't be remitted unleſs he be remitted 
10. 

1s the Diſcontinuance or Deveſting of the 
articular Eſtate diſplaces all Rev'ns and 
Rem'rs ex pectant thereon, ſo the Reconti- 
tance of the particular Eſtate 1eveſts the 
der'ns and Rem'rs, and defeats all defea- 
le Eſtates in the fame Land, not only out 
f1 common Perſon, but alſo K. himſclt ; 
if Z. be Ten't T. with Rem to C. and 
continue, and take back a State in J. 
ih Rem'r to K. by Deed inroll'd, and die, 
is Ifue being remitted, the Rem is re- 
ed in C. and the Law is the fame where 
ind is recovered by good Title againſt 
Jent T. or L. where the Rem'r is in th: 
but a tortious Entry, or falſe, or feign'd 
lecorery, ſhall never deveſt a State out of 
e K. 

But if there were Ten't L. Rem'r in T. 
g. Rem'r in Fee to C. and Ten't L. had 
ren diſſeis d, and a collateral Anceſtor of 
had releas'd to the Diſs'or with Warranty, 
fore 4 & 5 Anne 16. and died, and Ten't 
bad entered, yet ſhould not B. be re- 
tted to the State T. becanſe his Right to 
"was Remedileſs, vehile the Warranty con- 
mea in Force, therefore the Diſs or had a 
Fee 
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in an Action of Waſte againſt Ten't in Do 
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Fee determinable on . dying without If 
and the Rev'n was reveſted in C. 

If a Fine ſur grant and rend be levied fi 
L. or T. with Rem'r over, the Execution 
the firſt State executes the Rem'r. 

If Feme Leſſee L. loſe by Default in 
feign'd or falſe Action, the Leſſor's Rev'n 
develted, and he can't bring Waſte while ; 
Recovery continues iu Force; but if the Fe 
marry, and the Recoverer make a Leaſe } 
to the Husband and Wife, the Wife is rem 
ted, and the firit Leſſor alſo, and then 
may have an Action of Waſte, But if: 
Recoverer bring Waſte againſt the Husba 
and Wife, the Husband has no Remedy | 
to make Default, and ſuffer the Wife to 
receiv d. The Cauſe why the Wife is 
mitted in this Caſe is, for that ſhe may ha 
a * ei deſorceat againſt the Recover 
by W. 2. 4. which gave this Writ to Tent 
and T. loſing by Default; but at Law 
Right was Remedileſs, and conſequently 
could not be remitted, 

By the Equity of the ſaid Statute, ift 
Wife be Leſſee L. and the Husband and 
loſe by Default, they ſhall have a Cu 
deforceat, tho' the Statute ſpeak of Te 
L. Sc. and the Husband is not 'Ten't 
but only ſeiſed in the Right of the W. 
But if Husband and Wife loſe by Deta 
and the Husband die, the Wife ſhall not h 
this Writ, for a Cui in Vita is given her 
that Caſe by IV. 2. 3. 

It has been queſtioned whether a Qu 
Deſorceat lies upon a Recovery by Det: 
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by Curteſy, and it ſeems that it doth ; 
br tho the Judgment be not given only on 
ke Default, and the Defendant may give 
Fridence to the Jury which are to inquire 
athe Writ De Vaſto facto awarded on the 
Þfzult, and the Jury may find no Waſte done, 
ihey may find againſt the Plaintiff when 
n Affiſe is awarded by Default, yet the De- 
{4}: is the principal Cauſe of the Judgment; 
a the Statute is beneficial, and therefore 
have a favourable Conſtruction; and it 
reſum'd that the Defendant who loſes by 
chult knows not of it; and the Wife ſhall 
e received on her Husband's making Default 
Fach Action, and ſhall have a Cuz in Vita 
n Recovery againſt her Husband by ſuch 
I:faulr, by Force of M. 2. 3. Yet the Words 
that Statute likewiſe are Per Defaltam, &c. 
nd a Writ of Deceit, which only lies on a Re- 
wery by Default, lies on ſuch a Recovery; 
ud a Oucd ei Deforceat lies where an Aſſiſe 
awarded by Default, and the Furors find 
ir the Plaintiff, in which Caſe it is evident 


| nat the Judgment is not given on the De- 
4 ut only. So if he in Rev'n be receiv'd on 
0 Ietult of Ten't L. and plead to Iſſue, and 


tbe found againſt him, Jen't L. ſhall have 
de Writ, and yet the Verdict againſt him in 
ern, as well as the Default of Ten t L. is 
le Cauſe of the Judgment. 

As to the Objectiop, That this Writ lies 
ily where no Attaint lies, the Anſwer is 


Vith of 12 Men, yet the Jurors are not li- 
de to an Attaint ; becauſe it is but an In- 
queſt 


dein; 1. No (a) Attaint lies in this Caſe, 2) T Co. 
cauſe tho* the Verdict be found by the C41. 
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were recovered ; yet ſince the Statute of G 
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| yo of Office, i. e. not found in a Court 
ecord, on an Iſſue there join d, but 0 
found before the Sheriff, in order to inſo 
the Court of ſuine Particulars, without t 
Knowledge whereof they can't proceed. 2. 
Attaint lies on Recovery by Default in Afi 
and alſo a Quod ei Defarcoat. 
As to the Objection, that this is 4 per 
nal Action, it is true that at Law in Wa 
againſt Ten't in Dower, Cc. Damages on 


ceſter, the Place waſted is to be recovere 
and therefore the Damages are not now: 
Principal, for mne magis dignum trahit i 
fe minus dignum, and the Damages may | 
rcleas'd, and the Place waſted only recovere 
which could not be, it the Damages wczre t 
Principal: And tho' in Waſte, in the Te: 
by Jointenants againſt one who eas the 
Ten't, the Releaſe of one bars the or 
yet in an Action of Waſte in the Tenet, wh 
ther againſt Leſſee L. or Y, the Relcale ( 
one bars not the o.her. 
Every Writ of Waſte mult ſuppoſe that 
Waite was done ad Exhercdationemn of t 
Plaintiff, and the Inheritance muſt contin 
at the Time of the Writ. A Leſſee m 
plead Riens in le Rev'n generally againlt 
Grantee of the Rev'n, but nor againlt | 
Leſſor, but he mult ſhew how it was deveited 
Yet if Leſſee L. make a Feoffment « 
Condition, and the Feoffee do Waſte, an 
Leſſee re-enter, or if a Diſs'or of Leſſee 
do Waſte, and Leſſee re enter, the Leſl 
may have an Action of Waſte againſt th 


Leſſee, tho' the Rev'n was not in him 1 
t 
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he Waſte was done, for when it is reveſted, 
ij reſtored to it in ſuch Plizht as if it had 
ag continued in him, and it was the Lef- 


b Waſte during the Vacancy, the Succeſſor 
wy have Waſte againſt the Leſſee. 

V2. Tho' the Diſcontinuance were by 
ittzr of Record, the Remitter may be by 
utter 272 Pais. 

the Husband make a Feoffment of the 
lies Land, and take back an Eſtate to 


e is remitted but to a Moiety. 
If the Husband make a Feoffment of the 
es Land, and go beyond Sea, and ſhe 
le a State of Frechold in his Abſence, and 
2 when he comes back agree to it, this is 
ruinly a Remitter, And it ſeems alſo, that 
b not in the Power of the Husband, when 
comes back, by any Diſagreement to the 
ate to prevent the Remitter; for it was 
demitter preſently, and the Husband can't 
reſt the State made to the Wife, which 
» deveſted by the Remitter before, and 
:r]ghtful Eſtate being reſtored, it is not 
ils Power to revive the Wrong. Nor can 
c "th after his Death, avoid being re- 
ned. 
but if both Eſtates had been originally 
neable, there tho Prima Facie ſhe be 
Nitted, yet after the Husband's Death ſhe 
g elect which of 'em the will. As if 
nx be given to, Husband and Wife in Fee, 
ne make a Feoffment, and take back a 
State 


t Fault to ſuffer the Waſte to be done: So Vide 2 Inſt. 
iy Leſſee L. of Land belonging to a Biſhop 158. 


imſelf and Wife, and a third Perſon, the 
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the Daughter is remitted, nor ſhall the $c 


agreeing to the Wrong, and ſhe ſhall not g 
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State in T. after his Death ſhe may chu 
either Eſtate. 

Ten't in T. Female diſcontinues, and taks 
back a State in Fee, and dies, leaving 
Daughter and Privement Enſeint with a Sor 


born afterward deveſt it, 

If the Husband make a Feoffment of t 
Wife's Land, and the Feoffee be diſſeiſe 
and the Diſs'or let the Land to the Husba 
and Wife for L. this is a Remitter to t' 
Wife, tho' the Dils'or was a wrongful Doe 
and the Entry of the Feoffee was lawful « 
him. But it the Wife were of Covin th 
the Diſs'in ſhould be done, ſhe ſhall not | 
remitted : For tho' ſhe can't be a Diſſeiſore 
by her Command Precedent, or Agreeme 
Subſequent, but by her actual Entry or pr 
per Act only, yet it is holden that her Pr 
curement or Agreement only to do a Wro 
to cauſe a Remitter, ſhall make her Diſſe 
ſoreſs, ſo far as to make her loſe her End 


a Remitter by it. 
Covin is a ſecret Aſſent in the Hearts 
two or more to the Defrauding and Pre 
dice of another, which often choaks a mt 
Right, and the ill Manner makes a gol 
Matter unlawful. As if one who has a } 
Cauſe of Action be of Covin to raiſe up 
Ten't by Wrong againit whom he may 
cover, ſuch a Recovery may be avvide 
and tho' the Diſs'or's Endowment of « 
who has a good Title of Dower ſhall b 
the Diſs'ce, yet it ſhe be of Covin 115 
| 
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hein, it ſhall not. If Ten't T. and his 
ue diſſeiſe the Diſcontinuee to the Uſe of 
lebt T. and Ten't T. die, the Iſſue ſhall 
wt be remitted as againſt the Diſcontinuee, 
ho! againſt all others he ſhall, and ſhall 
krign the firſt Warranty. A. and g. are 
vintly intitled to a real Action againſt the 
Jiſeifor's Heir, A. cauſes him to be diſſeis'd 
by one againſt whom they both recover, . 
uly ſhall be remitted. 

If che Eſtate be made by the Diſcontinuee 
o the Husband and Wife on Condition, the 
kemitter, as it defeats the Eftate, defeats 
tie Condition, Sc. annex'd to it; yet the 
fuband is eftopp'd to plead it. | 
If the Husband had diſcontinued the Wife's 
Land, and taken back a State to himſelf fur 
L. Rem'r to his Wife for L. this had been 
0 Remitter to her during the Husband's 
Lite, becauſe while he lived ſhe had no 
freehold. But upon his Death the Freehold 
n Law caſt on her againſt her Will had 
ken a Remitter, (and yet no Aſſiſe lies for 
ne that is ouſted of a Frechold in Law,) 
it there is none againſt whom ſhe could 
ing her Action, and ſhe was Ten't to the 
recipe; nor did her Power to wave ſuch 
kate prevent the Remitter, tho' ſhe was 
e and of Age at the Time when the Fre:- 


up ed was caſt on her. So if Ten't T. hare 
y Flue two Sons of Age, and he make a Leaſe 
ide the Elder for L. Rem'r to the Younger 
f 0 L. or T. and die, the Elder is not re- 
biz ed becauſe he agrees to the Leaſe, but 
0 ere ſhall be a Remitter to the Younger, 
Jls X 2 it 
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Vide ſupra had been impleaded, and made Default, 1 


60 


Land, and afterward by Licenſe had inſeoff 
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if the Elder die without Iſſue. So if + 
Heir of Dils'or make a Leaſe L. Rem'r t 
Diſs'ee for L. &c. So if Ten't T. infeoff H 
Heir apparent and others by Deed, and mal 
Livery to the others in the Heir's Abſency 
who never agrees, and the other die, 2 
the Heir in his Father's Life never occult 
nor take the Profits, and after the Father di 
he is remitted. But it ſeems, that if f 
Son had ſealed a Counterpart either in th 
Caſe or in the former, where a Rem'r u 
limited to the younger Son, or if Tent 
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he in Rem'r had been receivd, he hoy 
not be remitted, becauſe he agreed in t 
Father's Life. And tho the Statute of 6. 
ceſter give Damages againſt him that ſhall þ 
found Ten't of the Land, yet if a Deed 
Feoffment be made to A. J. and C. and 
very be given in C.'s Abſence, and C. ne- 
agree, nor take any of the Frofits, and the 
die, and he ſurvive, and a Writ of Entry / 
Diſs'in be brought againſt him, he may ple: 
the whole Matter and diſcharge himſelf 
the Damages, for a Statute ſhall never be 
conſtrued, that he who is purely 1nnoce 
ſhall be damaged thereby. | 

And if an Abbot or Biſhop had diſcon t 
nued, and Diſcontinuee had charged 1 


the Abbot or Biſhop, the Succeſſor ſhou 
have been remitted, and ſhould have hold 
the Land diſcharged. 

If one recover againſt Ten't T. in a fag 


or feign'd Action by Default, Nibi/ 10 
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Mmfefion or Demurrer, and fue Execution, 
ad afrer Ten't T. diſſeiſe the Recoverer, 
nd die ſeis'd, his Iſſue ſhall be remitted, 
Fir if the Recoverer had continued ſeis'd, 
he fue in a Formedon might have falſi- 
# the Recovery, and prov'd the Action 
Fond in Law, and therefore he ſhall be 
rnitted, becauſe there is none againſt whom 
e can bring his Action; and if Ten't T. 
inſt whom ſuch Recovery was had, had 
ed before Execution ſued, and a Scire Ta- 
is; had been brought again{t the Heir, he 
woht in Pleading have ſhew'd how the 
Mich was feign'd or falſe, and barr'd the 
bemandant. 
an Action is falſe when the Words of the 
fit are falſe; as when they ſuppoſe a 
Iis'in where there was none: An Action 
ſad to be feign'd, when tho' the Words of. 
e Mit are true, yet by Reaſon of a Releaſe, 
rome ſuch Matter, the Demandant has no 
Naht to recover. 
Land be recovered againſt Ten't T. tlie 
ue cannot falſify in the Point tried by the 
ry, tho all the Jurors be dead, fo that he 
it have an Attaint; but he may falſify the 
covery by pleading ſome Matter which 
at T. did omit, or he may confeſs and 
wid the Point tried. | 
fin a common Recovery Judgment be 
ou 291inſt Ten't T. where he vouches, and 
judgment to recover over in Value, rho' 
de before Execution, yet may it be ſued 
unſt the Iſſue in T. for the Right of the 
wn 5 bound by the Fudgment to recover 
& 23 over 
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over in Value in Reſpe& of the intended nM 


compence. | 
A Recovery had againſt Ten't L. whethe 
with or without Title, and Execution had 
diſcontinues the Rev'n or Rem'r; but if H 
be of Covin, and conſent to the Recovery, « 
ſuffer a common Recovery, he forfeits h 
Eſtate, And by 14 El. 8. full Remedy 
provided for the Entry of him in Rev'n of 
Rem'r, tho' rhe Action were not brought 
gainſt Ten't L. himſelf, but againſt his Graf 
tee, and he came in as Vouchee ; but if th 
Aſſent of him in Rev'n or Rem'r appear « 
Record, the Ten't L. is guilty of no Forte 
ture; but ſuch Aﬀent muſt appear on th 
lame Record on Voucher, Aid Prayer, e 
Receipt of him in Revn or Rem'r, and ne 
by any extrajudicial Entry or Memorandum 
nor does the ſaid Act extend to the Calif 
where Ten't L. is impleaded, and vouche 
him that has the immediate Rem'r in 1 
who vouches over the Common Vouchce. 
If Ten't T. diſcontinue and die, and th 
Iſſue bring a Formedon againſt the Diſcont 
nuee, who pleads Non-tenure, and utteri 
diſclaims in the Tenancy, Judgment ſhall t 
that the Ten't go without Day, and the De 
mandant may enter notwithſtanding the Dil 
continuance. So if a Diſs'ee bring a Writ « 
Entry ſur Diß'in againſt the Diſſeiſor's Hei 
who diſclaims, the Diſs'ee may enter, an 
ſhall be remitted, or rather ſhall recontin 
the former Eſtate; for in theſe Caſes the De 
mandant has no Right to two Eſtates: Wh 


is bere ſaid of Nou-tenure pleaded, muſt u 


RCs Odo r 
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v mnderſtood of a ſimple Plea of Non-tenure, 
uw of Non-tenure pleaded with a Diſelaimer; 
ir the Plea of Non-tenure ſignifies no more 
tun that the Ten't has nor the, Freehold, 
wich may be true, yet he may have a Rev'n 
in Fee expeFtant on a State TL. ſo that in that 
(oe the Demandant re-entring ſpould not be 
mitte to the whole Fee. | 
ln Formedon if the Ten't diſclaim, the De- Lev. 330. 
nndant can't aver his Writ, but may pray | 
tis judgment and enter; but where Damages 1 
ne to be recovered, the Demandant may 1 
net that he is Ten't, as the Writ ſuppoſes, 
ir the Recovery of the Damages, or may 
elinquiſh the Averment, and enter into the 
Land becauſe of the Diſclaimer. 
VJ. In the Caſe above, Judgment is 373 
ud renens eat ſine die; and the like Judg- 
nent is given when Excommunication is 
jaded in Diſability of the Plaintiff, or 
men Judgment is given for the Ten't on 
ny Plea in Bar, or to the Writ; and the 
Fitry of the Judgment againſt the Plaintiff 
iwys is, Prod mnihil Capiat per Breve z 
wicther the Plea went in Bar or to the Writ, 
nd it appears by the Record on what Plea 
ae judgment was given. 
A general Averment is that which is uſed 
a the Concluſion of affirmative Pleas, which 
in this Form, Hoc paratus eſt verificare ; 
! particular Averment is when the Life of 
Ten't L. or T. is avouched, which is called 
n Averment, tho' the Words Yerificare, &Cc. 
e not uſed. 
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Where the Entry of a Man is lawful eith WM 
in re ſpect of a Diſs'in, Ec. or of a Forfeiture 
and he takes an Eſtate in Fee, Tail, or (f 
L. or IJ. yet he is remitted, tho' he be 


full Age, and openly ſay in the Country th | 


he claims nothing in the Land but by For 
of ſuch\Conveyance ; but if he diſclaim in 
Court of Record, that he has no Eſtate b 
by Force of ſuch Leafe, Ec. he is conclude 
So if he take an Eſtate by Indenture, for th 
is the Need of both Parties, and a Rent 
Condition therein reſerv'd is good. 

If a Diſs'or ſuffer a Stranger to uſurp to a 
Adrowtfon appendant, or the Diſcontinuce ( 
a Manor grant away the Advowlon in Fe 
yet the Diſs'ee or Iſſue by re continuing 
Manor, re- continue the Advowſon. A Þ 
tron is outlaw'd, the Church becomes void 
fix Months paſs, K. recovers in Qnare In 
pedit, this re- continues the Advowlon tot 
Patron. 

If two Jointenants, one of Age, the oth 
within Age, be diſſeis'd, and the Diſsor di 
ſeis'd during the Nonage of one of em, a 
the Heir let the Land to them both bein 
then of full Age for L. this is a Remitter t 
him - whoſe Entry was lawful, not to th 
other, 

Where Parceners or Jointenants have th 
ſame Remedy, and one enters, the othe 
ſhall enter alſo: So where the Entry is nc 
lawful, and they join in a real Action, an 
one is ſummoned and ſevered, and the oth 
recovers, both ſhall enter; but when the! 


Remedies are ſeveral, as when two Parce 
ner 


und 
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rte diſſeiſed, and the Diſs'or dies ſeis'd, 

WW: then the Parceners die, and the Iſſue of 

of 'em recovers, the Iſſue of the other 

u not enter with her. 

and 2. Jointenants in Fee, are diſſeis'd 

e Father of A. who dies ſeiſed, A. be- 

bis Heir enters, he is remitted to the 

ſhole, and his Companion ſhall take Ad- 
mage of it; tho' in the Caſe above, the 
kintenant who was diſſeiſed in his Nonage 
El only be remitted, for the Advantage 
nich the Law gives him, is founded rather 
«his Infancy, ich is Perſonal and pecu- 
to him, than on his Right; but in this 
of Coſe the Right of Entry which B. had in 
Unre with A. ſhall not be loſt by a Deſtent 
. in reſpect of the Privity between them. 
But if the Grandfather had been the Diſ- 
or, and the Land had deſcended from him 
the Father, and from the Father to A. B. 
o ſhall enter with him, for the Entry was 
len away by the firſt Deſcent. 
And in the Caſe above, if the Infant Join- 
unt had ſurvived his Companion after the 
klcent to the Heir of the Diſs'or, ſome ſay 
: ſhould have entered into the Whole, be- 
ule he is now in Judgment of Law ſolely in 
the firſt Feoffment, ad claims nothing | 
n his Companion, wheſe Right of Entry Ce.L. 183. 
us bound by the Deſcent. a. 
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Arranty is a Covenant real, annex'd to 
Lands or Tenements, whereby one is 
nd to warrant the ſame, aud either on 


A 4 Voucher 


by Curteſy of a Seigniory, and he ali 
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Voucher, or by Judgment in Warrant 
Chartæ, to yield others to the Value of tha 
evicted by a former Title. And if one bring 
an Action to recover Land which he is bounifi 
to warrant, the Ten't may plead the Warran 
in Par, which is called a Rebutter; and M 
Law all Warranties not commencing by Diſs''l 
which deſcended to the Heirs of him th 
made 'em, barr'd the Heirs to demand Lau 
againſt em. | 

There are likewiſe Contracts, Sc. annex 
to Chattels, not here treated of; but what 
here ſpoken, is to be underſtood of Warrant 
of Freehold, Ec. | 

By the Statute of Gloceſter, Ch. z. the 
'Fhings are provided. 1. If Ten't by Cu 
icly, or Husband ſeis'd in Right of his W. 
alien with Warranty, and die, this ſhall b 
no Bar to the Heir in a Mortanceſtcr wit 
out Aſſets in Fee; but if Aﬀets deſcend 
him from the Father, he ſhall be barr 
having Regard to the Value thereof. Th 
the Writ of Moertauceſtor only be mentione 
in this Part of the Act, and after Writs 
Aiel, Sc. only, yet other the like Writs a 
within the Purview of the Statute, for tl 
laid Actions are put but for Examples. 

Tho' the Words be, if Ten't by Curte 
alien, yet if he releaſe with Warranty to 
Diſs'or, it is within the Purview of t 
Statute: So if a Tenancy eſcheat to Te 
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with Warranty and die, this ſhall not bi 


the Iflue, for theſe Caſes are equally m 
chicyous. 5 
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ti But Ten't in Dower by Alienation with 
088 [:ccanty, might bar the Heir till 11 HF.). 
in But an Eſtoppel on the Mother's Part 
un cd not a Claim as Heir to the Father; 
ny; if Lands were given to F. and his Wife, 
nd P.'s Heirs, and B. had diſcontinued in 
188]. to C. and after his Death the Wife had 
b::ocred in a Cui in Vita, ſuppoſing that 
ae had the Fee, and made a Feoffment, and 

fed, and C. had died without Iſſue; the 
ene of 2. was not eſtopped to bring his 
at neon in Reverter, for Warranties are 
i urcd, but Eſtoppels are odious. 

The Heir of a Diſſeiſor being a Feme, 
he kes a Feoffment with Warranty, and 
Cu ies the Diſs'ee; the Wife's Warranty 
i rebut the Husband, tho' he claim not 
| il: ber Right; for it ſhall be preſum d that 
ig 115 Lond in her Right to the Value of that 
ae demands, which might be recover- 
ren him and his Wife by Force of the 
I ent, therefore he ſhall be rebutted to 
na Crcuity of Action. If Husband and. 


like demand the Right of the Wife, a col- 
eral Warranty of her Anceſtor is a good. 


Bek. | 
J. {ciſed in Fee levied a Fine to the Uſe 
' himſelf for L. and after to the Uſe of 
le in ſpecial Tail for her Jointure: They 
a Fine, and ſuffer a common Recovery, 
ud die; this has been holden to be within 
de Meaning, tho' out of the Letter of 11H. 7; 
ve: conveyſo; a Caſe may be without the 
leaning, and yet within the Letter ;. as if 
bey both levy. a Eine of the Land» of the: 
| Wife,, 
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Wife, and Conuſee render to em in ſpecial 
Husband dies, and Wife with a ſecond Hy 
band levies a Fine; this is out of the Mes 
ing of the Statute, becauſe the Land can 
originally from the Wite. 

But before 4 & 5 Anne 16. Collater; 
Warranty of every other 'Ten't L. barr'd t 
Heir in Rev'n or Rem'r, not entring in th 
Anceſtor's Life ; but if he had enter'd & 
the Forfeiture, and avoided the Eſtate t 
which the Warranty was annexed, the Wa 
ranty was avoided alſo; but by that Af g 
Warranties made by Ten't L. deſtending | 
him in Rev'n or Rem'r, are void. 

2. By Statute of Gloceſter, if Aﬀets afte 
deſcend, the Ten't ſhall, by Writ (whic 
muſt be Scire Facias) out of the Rolls of th 
Juſtices, recover the Inheritance of the Mt 
ther: But in Formedon, if the Demanda 
recover for Want of Aſſets at the Time 
the Warranty pleaded, and after Aſſets de 
ſcend, the Ten't ſhall recover the Aſſets, 1 
not the Land intail'd; for if he ſhould rt 
cover the latter, and after the Aſſets ſhoul 
be aliened, his Iſſue might recover the Lan 
Intailed again; therefore to prevent futu 
Occaſions of Suits, the Judges refulv'd t 
laid Diverſity in the ſaid Coles 

If the Ten't will be aided by the Statut 
he muſt plead the Warranty, and confels th 
Demandant's Title, and pray that the Benet 
of the Statute may be ſaved to him; but if 
plead the Aſſets deſcended, and Iſſue be tak 
thereon, and found againſt him, he loſes 
Advantage of the Statute by his falſe Plea. 


Warrant 
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Warranty may be annex'd to Incorporeal 
laberitances, and to a Rent newly created; 
ind if the Land be evicted by an elder Title, 
de Grantee may be help'd by Warrantia 
arte; and a Warranty in Law is imply'd in 
iGrant of a new Rent in Exchange or for 
Onelty of Partition. 

9. ſeis'd of a Rent-Seck in Fee takes a 
life, and releaſes to the Ten't, and war- 
ants tenementa prædicta, and dies; the Wife 
rings Dower for the Rent; the Ten't ſhall 
rouch the Heir of the Husband, for tho' the 
Releaſe enur'd by Way of Extinguiſhment, 
ret the Warranty extended to it, and by 
Varranting of the Land e Varrautor 15 
hund to ſecure it to the Warrantee in the 
me Freedom in which it was at the Time 
f the Warranty made; and therefore all 
Rents, Sc. iſſuing out of it, that were ſul- 
ended or diſcharged, are warranted alſo, 

Warranty commencing by Dilsin is fo 
ald, becauſe regularly the Conveyance to 
which it is annex'd works a Diſs'in; as when 
Leflee Y. or Ten't by Execution, or Guardian, 
make a Feoffment with Warranty, Sc. 

So where a Diſs'in, Abatement, or Intru- 
ton, or / Entry into Land eſcheated to the 
Lord before the Lord's Entry, Ec. is made, 
vith an Intent to make a Feoftment with 
Warranty, 

Such Warranties ſhall never bar the Heir, 
mether the Wrong were done immediately 
vthe Heir or not; therefore if the Father 
be Ten't L. with Rem'r in Fee to the Son, 


ud the Father by Covin make a Leaſe J. 
to 
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to the Intent that the Leſſee may make 
Feoffment to one to whom the Father ſha, 
make a Releaſe with Warranty, and this be i 
executed accordingly, it ſhall not bind the i 
Son, for the Father was particeps criminis YN. 
B. gives Land in T. to a Brother, the Uncle :! 
diſſeiſes the Donee, makes a Feoffment wit 1 
Warranty, and the Donee dies without Iſſue 5 
B. is not barr'd. Father and Son and B. are ir 
Jointenants in Fee, the Father makes a Feo{ Ml th: 
ment of the whole with Warranty and dies JM ni 
the Son dies, B. ſhall avoid the Feoffment“ 1: 
for the Son's Part as well as his own. =_ 
Tho' 2 Feoffment by Leſſee Y. work a 
Diſſeiſin to the Leſſor, yet it is a good Feoff 
ment between the Parties, and againſt all; 
Strangers, except him that has Right; and 
the Feoffor and his Heirs may be vouch'd by 
Force of it; and ſuch Feoffment by the Lord 
being Leſſee Y. of the Tenancy, ſhall extin Þ 
guiſh the Seigniory. | 
Father and Son are Jointen'ts in Fee, the ge 
Father aliens the whole with Warranty, and :: 
dies, the Son ſhall avoid it for a Moicty :FW Li 
But if they had been Jointen'ts L. Rem ci v 
to the Son in Fee, and the Son had entcr'd! 
in the Father's L. for rhe Forfeiture, he had : 
avoided it wholly : But if he had not enter d} 
in the Father's Life, he ſhould have avoided 


—_——— 
= W 


it for a Moiety only, before 4 & 5 Ani: 16.1Yl bu 
becauſe the Warranty commenc'd not b 
Diſs'in, but for a Moiety. If they had been ts: 
Jointen'ts L. Rem'r to the Father in Fee, nv 
the Son's Entry, tho? it ſpall re-continue his Ne 
own Eſtate L. in the Moiety whereof le | 


ara 
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, difeis'd, ſhall not avoid the Warranty of 
he Fee of the ſaid Moiety, becauſe it was 
nthe Father's Power lawfully to convey the 


ume. 
Y An Infant, and Y. being of Age, join in 
eoffment with Warranty of Lands whereof 
y are jointly ſeiſed; the Warranty is good 
31 B. for the whole, for one may warrant 
ure than paſſes from him, and void as to- 
he Infant; for tho' his Feoffment be but 
widable, his Warranty, taking Effect by 
Jed only, is void. 

?. is ſeis'd of an Houſe, and C. having no 
ae enters, claiming it to him and his Heirs; 
IM 5. till abiding in it, the Law adjudges . 
I » Pofleffion, Ho Duo non poſſunt in ſolido 
d in rem poſſidere: And when two are in 
EE lenements claiming by ſeveral Titles, he is 
FM bpoſſeſſion that has Right to have the Pol- 
Aon: But if C. make a Feoffment with 

Varranty to certain Barretors, to have Main- 

FM trance from em, by reaſon of which Y. 
d ves the Houſe, (which mult be before the 
Livery of Seifin, or otherwiſe the Livery is 
id,) this is a Warranty commencing by 
Difleiſin, 

A Barretor is a Mover of Suits and Quar- 
ls, in Courts of Record or Courts- Baron; 
it in the Country, three Ways. 1. By Di- 
turbance of the Peace. 2. Taking or keep- 
Ig Poſſeſſion of Lands in Controverſy, by 
W force or Subtilty. 3. Spreading falſe Ru- 
nours and Reports to raiſe Diſcord among 
Neighbours, | 

Extortion, in a large Senſe, is any Op- 
petiion under Colour of Right. Properly 

| = 
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it ſignifies any Officer's unlawful taking by Wi 
Colour of his Office any Fee not due, or more , 
than is due, or before it is due. By JV i Bl. 
no Miniſter of K. ſhould take any Reward 
for doing of his Office, but only that which! 
the K. allows him, on Pain to render double] 
to the Party, and to be puniſhed at K.'s 
Pleaſure; and this was an Offence fineable 
at Law. But later Statutes have allowed em 
Fees in many Caſes. It is no Extortion for. 
inferior Officers of Courts to have ſuch 1 
ſonable Fees as have been allowd by the 
Courts for their Attendance 4 
Maintenance is an Upholding of Quarrels 
and Sides, to the Hindrance of Common 
Right, and is twofold: 1. In the Country, ; 
as by taking and holding Poſſeſſions, Cc. 
which is puniſhable only at K.'s Suit. 2. Inf 
Court; and this either, iſt, By maintaining! 
F. N. B. to have Part of the Thing in Plea, which is 
172. call'd Champeriy; ond againſt ſuch Offender | 10 
a Writ of Champerty lies grounded on Att— 
culi ſuper Chartas, and the Offender ſpall 
forfeit to K. the Value of what was purchas'sl 
by him, and it ſeems that the Seller ſhall 
369 forfeit the ſame. Or, adly, By maintaining 
2 Init. 208. one Side without having any Part of the] 
Thing in Suit; aud for this an Action off 
Mainrenance lies at Common Law, Or, 
2dly, By labouring a Jury, tho? it be but to 
appear, or inſtructing them, or putting em 
F k. „. 1c, in Fear; and this is call'd Embracery, and 
3 E. 3. 8. an Action of Maintenance lies againſt the Of 
39 E. 3. 12. fender. If one give Money to any of the 
Jurors, a Decies tantum lies againſt him, 
and ch Jurors, at the Suit of K. or > the 
Miß; 
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Party, or any Stranger. Nor is it material 
zhether the Jury paſs on his Side, or give 
ny Verdict at all. 

By 32 Il. 8. 9. he that buys, ſells, takes, 
MJ © makes Promiſe, Grant, or Covenant, to 
e ge any Right or Title to any Land, Te- 
| nent or Hereditament, whereof the Seller, 
hey from whom he claims, have not been 
u Poſſoſſion a Year before, ſhall forfeit the 
hole Value of the Lands. 

Any naked Right ſtripp'd of Poſſeſſion is 
within the Statute, whether it be really a 
nod Right, as that of a Diſgee, or pre- 
rded only by a Stranger. So if it be a good 
tight coupled with a wrongful Poſſeſſion; 
if a Diſs'ee diſſeiſe Diſs'or's Heir, and 
nike a Feoffment before he has been a Year 
nPofſeſſion. 

Acuſtomary Right to a Copyhold is within 
de Statute, and ſo is a Leaſe Y. for the 
lords are any Right; but a Leaſe I. made 
try the Title in Ejectment, is not within 
de Statute, unleſs it be made to a great 
Ilan, or any other to ſway the Cauſe. 
but whoever has the abſolute Ownerſhip, 
0 35 no other has jus Proprietatis, or Poſ- 
unis, may ſell, tho' he has not been a Year 
nPolſeflion : As if one be remitted, or re- 
wer on a former Title, or redeem a Mort- 
pee, or being a Diſs'or gain the Releaſe of 
de Diſs'ee. 

There is a Proviſo, which the Law wou'd 
ne imply'd, That he who is in lawful Poſ- 
he Wii fin may take a Releaſe of a pretended 
m, bt by any reaſonable Means; and tho' 
elan Poſſeſſion be wrongful as by Difſei- 


Iv, | ſi n 5 
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370 


je& deſcending on his Body natural; for / 


ſame to whom the Crown will deſcend, . 
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fin, Sc. yet a Releaſe to him is lawfu!, 
Rem'r Man may lawfully get a Releaſe « 
Confirmation of any. Stranger, having a pref 
tended Right: But it is unlawful & take & 
Covenant, that when he has recovered hf 
ſhall convey to him, for this is not a reaſo 
able Means. | 

It a Man enter into Land to which he ha 
no Title, and preſently make a Feoffmen 
with Warranty, or if he diſſeiſe one with 
tent to make a Feoftment with Warranty 
and afterwards make ſuch Feoffment, the! 
Warranties commence by Diſs'in ; for in th 
11t Caſe, Quæ in continenti fiunt ineſſe v 
deutur; in the 2d, the Law couples the! 
tent, and Feoffment made in Purſuance ther 
of together. | 

One ſuing a Juris utrum, or other Wii 
in the Right of the Church, ſhall not by 
barr'd by a Warranty of his Anceſtor, A 
it ſeems alſo that he ſhall not be barrd i 
Aſſiſe, tho? it be brought of his own Seifi 
and the mean Profits be to be recovered 
his own Uſe, for the Freehold is the Rig 
of the Churgh. 

K. before V. 2. might be barr'd of a Po 
ſibility of Reverter deſcending, to him in iu 
Coronet, by Warranty and Aſſets from a Sul 


all likelihood thoſe Lands will. deſtend to il 


conſequently will be a good Recompence þ 
the Loſs of the Crown-Lanas ; but in the (1 
of the Parſon, his Succeſſor can have ub 
nefit of what the Pregeceſſor has in bis n 
tural Capacity. iy 
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A Warranty is faid to be lineal, whether 
: deſcend on an Heir lineal or collateral, if 
e on whom it deſcends might poſſibly have 
aimed the Land as Heir to him that made 
he Warranty. As when the Father ſeiz'd in 
fre makes a Feoffment with Warranty, and 
les, and the Warranty deſcends to the Son: 
ruhen the Father releaſes with Warranty 
0 the Grandfather's Di's'or, and dies, and 
he Warranty deſcends to the Son, for he 
at convey to himſelf the Deſcent of the 
land but by the Father. So if the elder 
zn releaſe to the Father's Diſs'or with War— 
any, and die without Iſſue, and then the 
her die, the Warranty is lineal, becauſe 
be younger might have convey'd the Title 
the Land from the elder. And note, that 
itheſe two laſt Caſes the Warranty deſcends Co. L. 388. 
tore the Right, 

But if the Father difleiſe the Son, and 371 
nike a Feoffment with Warranty, this is 
lateral, for the Title which the Son has 
w't poſſibly deſcend from the Father; ſo if 
he youngeſt Son releaſe to the Father's Dif- 
kilor with Warranty, and it deſcend on the 
deſt, for they that make theſe Warranties 
ir collateral to the Title of the Land. 
Warranty may be annexed to any Convey- 
nce whereby an Eſtate paſſes, or to a Re- 
tile or Confirmation made to the Ten't of 
de Land by one who never had any Eſtate 
herein; but a Voucher by Force of ſuch 
uranty may be counterpleaded ; and 
ſere, Whether an Aſſignee can take Be- 
at thereof ? ic 
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4H. 7.24. within five Years. 
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If Ten't T. have Iſſue three Sons, and di | 


continue, and the middle Brother releat 
with Warranty, and die without Iffue, thi 
is collateral to the eldeſt, and ſhould ha 
barr'd him (before 4 & Annæ 16. bt ! 
that Statute all collateral Narranties of Lan 
&c. by any Anceſtor. who has no Inheritang 
in the ſame, are void againſt the Heir); b 
it is lineal to the youngeſt, and ſhall not bY 
him by Force of M. 2. 1. for he might pos 
fibly have convey'd to himſelf a Deſcent b 
Force of the Tail from the middle Brothe 
but the eldeſt could not. Hence note, Th 
a Warranty which is lineal as to one, may 
collateral to another, , 

A collateral Warranty did never give @ 
Right, but only bound it, and therefur: WM 
it be determined or defeated, the Right ri 
vives. The Plaintiff may make himſelf OW: 
Title in an Aſſiſe by it, where the Right 
the Ten't is bound by it. b 

By 32 H. 8. 35. a Fine with Proclamation 
levy'd by Ten't T. bars the Eſtate T. bi 
not the Rev'n or Rem'r, if Claim be mad 
within five Years after the State T. ſpent 
A Gift in T. is made to the eldeſt Son 
Rem'r to the Father in T. the Father dies 
the Son levies a Fine with Proclamations 
the firſt Eſtate T. and Rem'r alſo are barr'd 
for the Rem'r deſcended to the Son. 

A Fine with Proclamations by the Ten 
of the Land bars the Right of an Intail, i, 
he that has Right to the Intail claims no 
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f Ten't T. in Poſſeſſion, or he that has 26 H. 8. 13. 
Right of Entry be attainted of High Trea- en 
the Land is forfeited to K. and the In- 
ll i barrd. 

A common Recovery bars all Intails, but 
ice 34 H. 8. 20. it is not in the Power of 
ent T. of the Gift of the Crown, by any 
12 or Thing had, done, or ſuffered by him, 

o bar an Eſtate T. whereof the Rev'n or 
jem'r ſhall be in the Crown. 

But if K. have granted away the Rev'n in 
fre, or if the Eſtate T. were made originally 
a Subject, or by K. before he was K. it 
uy be barr'd. 

Common Recorery never could bar a 

Win in K. and fince the Statute, if K. 
 WWnke 2 Gift in T. Rem'r in T. as the Eſtate 
boſſeſſion cannot be barr'd, ſo neither can 
EE Rem. 

W lhoſe Words in the Statute, where the 
Wm ſhall be in K. are not void; for it 
K. for good Confideration procure a Gift 
. to be made to a Subject, Rem'r to 

imſelf, this Rem'r is within the Act, if it 
in Fee or T. not for L. or I. only. 

The' ſuch Ten't T. can't bar the Intail by 373 
ty Act done or ſuffered by him, yet it may 
r barr d by Acts to which he is not privy; 
4it a Diſſeiſor levy a Fine with Proclama- 
wns, and five Years pals, or if a collateral 
inceltor had releaſed with Warranty, before 
Ann. 16. 

Ihe Act extends to Gifts in T. made 
cz the Statute, for they are in equal Miſ- 
ef, tho” it only mention Gifts in T. made 


ore, 
A Re- 
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A Recovery in a Ceſſavit, or Writ of Rig 
without Voucher, are not Bars of any Eſtat 
tail. 

If Ten't T. be diſſeiſed, have Iſſue a 
die, and his Uncle releaſe with Warrant 
and die without Iſſue, the Warranty is cc 
lateral to» the Iflue in T. becauſe he car 
convey himſelf to the Intail by means 
his Uncle; and ſuch Warranty did bar thi: 
Iſſue to demand the Land before 4 & Will: 
Anne 16. | | 

The Reaſon why a Warranty was a Bar 4 
Common Law, was for that Nemo pre 
mitur alienam poſteritatem ſue pretulſ 
And no Proof is admitted againſt this Pt 
ſumption; (and tho lineal Warranty ai 
W. 2. was holden to be no Bar without 
ſets, yet it was holden that collateral Ii 
rauty remained after the ſaid Statute as 
as at Common Law :) So if the Lord mak 
an —_——_ for the laſt Rent, all the re 
is preſumed to be paid, and the Law u 
admit no Proof againſt the Preſumption ; / 
it can't be imogined that the Leffor, who 
not bound to give any Acquittance, ſh 
voluntarily by his ſolemn Deed acquit ! 
Ten't of Rent due on a later Day, if 
avere in Arrears before : But where a Te 
is in Arrears, and Leſſor diſtrains, 4 
avows for Rent due the laſt Day of Payme 
this ſhall not eſtop him to demand Rent d 
a former Day; for perhaps he might | 
1 Sid. 4% Punctually be certain how much was due, 0 
1 Lev. 43. therefore willing to demand no more at fi 
Vid-1Saun: than he was ſecure of recovering, and bi. 


6, 
ns new Action afterwards for the rat. . 
2 
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in be within the Four Seas, and his Wife 
e a Child, the Law preſumes it to be his. 
a Man be found to have fled for Fear of 
Y (conv, he forfeits all his Debts and Chattels, 
ko he be after judicially acquitted of the 
fluny, and no Proof can be againſt the Pre- 
tion grounded on his Flight; 9207 ces 
| ierve any Favour from the Law, who 
Wil wo: ſuffer himſelf to be tried by it; but 
Wit gencral Rule is, Srtabitur preſumptiont 
nc probetnr iu contrarium. 

Ten't T. has Iſſue two Daughters, and 


Wis, the eldeſt enters into the whole, and 


[ crcof makes a Feofiment with Warranty, 
(Wd dies without Iſſue; this is collateral to 


be youngeſt as to the one Moiety which 
klong'd to her, and lineal as to the Moiety 
xlonging to the eldeſt, 


te im the whole, and take the whole Profits, 
as does deveſt the other's Moiety 3 but ſhe 
annot, after an actual Entry by her Compa- 
an, deveſt her Motety without an actual 
haller: And it may be ask'd, How the War- 
ny in the Caſe above could bind, ſeeing 
nas annex'd to a Feoffment, which did 
ok a Wrong? The Anſwer is, when one 
iter enters into the whole, and makes a 
"ment of the whole, the ſubſequent Act 
fat explains the firſt Entry, that now by 


3 of Law ſhe was at firſt ſeis'd 
A fall, 

Meret in ſpecial T. has Iſſue a Daughter, 
0 9 Wife dies, he marcies again, and has Iſſue 


another 
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A Parcener by entring into the whole, de- Vide fupra 
els not the Moiety of the other; but if ſhe 33": 


1 p% 


and T. with or without Aſſets, before 4 & 
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another Daughter, and diſcontinues; a coll 
teral Anceſtor releaſes with Warranty, whie 
deſcends on both Daughters; the elder 
wholly barr'd, for the Warranty is intire, 
By Force of M. 2. lineal Warranty withot 
Aſſets is no Bar of an Eſtate T. but it is {i 
a Bar to an Eſtate in Fee; and collater 
Warranty was a Bar both of a State in Fe 


Anne 16, 

Aſſets requiſite to make a lineal Warran 
a Bar, muſt be of equal Value with the Laa 
which it bars one to demand, and deſce 
from the ſame Anceſtor that made the W. 
ranty ; and it muſt be a real Inheritance i 
State or Intereſt, not a bare Uſe, or a Rig! 
of Entry or Action, which are not Aﬀets ti 
they are reduc'd to Poſſeſſion: But a Rei 
iſſuing out of the Heir's Land deſcending t 
him, whereby it is extinct, is Aſſets. 4 
Advowſon is Aﬀets, and may be extended 
the Rate of a Shilling for every Mark of th 
yearly Value of the Living. A Seigniery | 
Frankalmoine is not Aſſets, becauſe it is n 
valuable. | 

Land is given to Husband and Wife 
ſpecial T. he m»kes a Feoffment, and di: 
ſhe releaſes with Warranty, and dies, this 
lineal as to the whole; and the Law is t 
ſame if the Gift had been before Marriage 
in which Caſe they had taken by Motetic 
for the Heir muſt claim as Heir of bot 
their Bodies, | 

A. B. and C. are Brothers, a Gift is mad 
to A. in L. Rem'r to Y. in T. Rem'r to C. 


4 
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. J. diſcontinues with Warranty, this is col- 
\teral to the Brothers, becauſe the Rem'rs 
re their Titles, and to thoſe A. is collateral ; 
md it ſceins that ſuch a Warranty does ſtill 
lu the Rem'rs, becauſe it is not within 
if 5 Anne 16. which ſpeaks only of Var- 
mties made by them who have no Eſtate of 
hleritance in the Land, &c. Sed Q. If a 
ſirrauiy made by the Donor ſhall be a Bar, 
whnuch as tho it be collateral, and made by 
n Anceſtor who has an Taheritance in the 
lid, yet the Eſtate of the Donees doth not 
end ou the Donor's, but his on theirs. 
Warranty always deſcends to the Heir at 
Lay of him that made it; therefore if an 
Aer Brother be Ten't in Tail Male, Rem'r 
uthe younger, and make 2 Feoffment with 
lirranty, and die, leaving a Daughter, the 
runger is not barr'd, becauſe the Warranty 
bes not deſcend on him. 

lf the Warranty deſcend on one, and the 
ld on another, as ſpecial Heir, vis. by 
liltum of Burgh Eng. or Gavelking, or Heir 
the Part of the Mother, the Heir at Law 
x cither be vouch'd alone, or the other 
be vouch'd with him as Heir to the 
ud; and it ſeems that if there be a War- 
my Paramount, they ſhall join in deraign- 
Nit, and the Recompence ſhall go to the 
"ial Heir alone, for he only had the Loſs. 

if a Recovery be had againſt Ten't T. 
his Wife, and they vouch, and have 
vyment to recover in Value, he dies, his 
de only ſhall ſue Execution, tho' the Wife 
5 privy to the Judgment. 


Baſtard 
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Baſtard eigne ſhall be vouch'd alone, ſe 
he is Heir in Appearance by taking the Pre 
fits, and ſhall not diſable himſelf. 

But a Perſonal Lien deſcends on all th 
Heirs; as if an Obligor die ſeiſed of Gavel 
kind Land, Debt lies againſt all his Sons, 

And Debt on the Anceſtor's Bond may b 
maintained againſt the Heir of the Mother 
Part only. 

If Land be given to 4. and the Heil 
Male of his Body, Rem'r to the Heirs A 
male of his Body, (in which Caſe all t| 
Iſſue Male ſhall firſt take, and the Eſtate 
the Females is in Rem'r ;) Donec make 
Feoffment with Warranty: This is lineal & 
his Daughters as well as Sons; for wher& 
ever the Anceſtor takes a State L. ard aftd 
in the ſame Conveyance there is a Limit 
tion to any of his Heirs, the Inheritance vel 
in the Anceſtor. But in this Caſe Warran 


made by a Brother, is collateral to th 
Siſters. | di 
If Land be given to the eldeſt Son in fr 
on Condition, that if he or his Iſſue ſhi 
alien in Fee or T. Ec. that then their Ell: !: 
ſhall ceaſe and be void, and that the Ll |: 
ſhall immediately remain to the ſecond 50 /” 
in J. £& % ultra, the Rem'r to the ot 0 
Sons, and Livery be made accordingly, the thi 
Rem'rs are void. ; tak 

1. Becauſe every Rem'r commencing | 115 
Deed ought to veſt in him to whom it is Wl 
mited, when Livery is made to him tar 
bath the particular Eſtate. But when La -- 
is rendred by Fine for L. Rem'r in Fee 0! ſha 
the Rem'rs are not in 'em in Rem'r, beſa Ws 


t 
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he particular Eſtate is executed. And when 
Rem'r on a Leaſe L. is limited to the Heirs 
of 7. S. then living, it is not poſſible that it 
hould veſt while J . lives; but it is ſuffi- 
cient that the Inheritance paſſes preſently 
cut of the Leſſor. So if a Leaſe L. be made 
4, B. and C. and if B. ſurvive C. then 
txRemrto B. in Fee; this is a good Rem'r, 
for it depends on a Limitation of Time, vis. 
the Poſſibility of the Death of one Man be- 
fore another, which is a common Poſſibi- 

ty, | 
One makes a Leaſe L. with Condition to 
have Fee, and warrants the Land in forma 
fredifa, Sc. The Condition is perform'd 
in the Leſſor's Life, or after his Death; the 
Warranty increaſes with the Eſtate, for there 
was a preſent Eſtate on which it might enure; 
and the whole veſts in the Leſſee in ſuch 
manner as if it had paſsd by the Livery. 
But if a Seigniory be granted for Y. on Con- 
lition to have Fee, with Warranty in forms 
trædictd, the Warranty ſhall not extend to 
the Fee, becauſe the firſt Eſtate was not ca- 
pable of a Warranty: So if one make a Leaſe 
J. Rem'r in Fee with Warranty in forma 
fredifta, Rem'r Man can take no Benefit 
of the Warranty, becauſe he is not Party to 
the Need ; and if he were, he could not 
take immediately, becauſe named after the 
Habendum z and he can't take Benefit of it by 
Way of Rem'r, becauſe the Leaſe I. is nor 
capable of a Warranty, If Land be given to 
A. and B. Rem'r to the Heirs of him that 
ſhall die firſt, with Warranty in forma præ- 
dd; A. dies, his Heir ſhall have the War- 
* ranty, 
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ranty, and ſhall have the Land as Heir, of 
the Fee veſted not in A. and he had but ff 
Pfibility. 
Co.L26.3, 2. The Remer in the Caſe aforeſaid is void 
46. b. becauſe the ſame Alienation that transfer 
the Fee and Freehold to the Alience, an : f 
de veſts the Donor's Rev'n, can't veſt a Rem' i 
in the ſecond Son: As if a Leaſe L. be made 
with Condition, that if Leſſor grant over tho 
Rev'n, the Leſſee ſhall have Fee, and tha; 
Leſſor grant the Rev'n by Fine, the Leſſeq 
can't have Fee, for the ſame Alienation cant 


veſt an Eſtate of the ſame Land in ſevera bi 

Perſons at once. F. . grants the next Pre“ 
ſentation of a Church, and before it become 

void grants the next Preſentation of the ſem { 

Church to another, the ſecond Grant is void: * 

But if the Patron take a Wife, and grant the x 

37 third Preſentation, and die, and the Hei de 

a preſent twice, and the Wife the third Time, by 
the Grantee ſhall have the fourth Preſenta- 70 

tion, for the third was given to the Wife by 

Act of Law, and the third Preſentation in f 

the Grant ſhall be taken for the third which 

(s) Cro Ja. he lawfully might grant. Sed &. (a) N. 
991. one can take any other Turn by a Grant oil, by 
the ſecond or third Turn, hich can by ne 

Means be brought within thoſe Words. f " 


3. In the faid Caſe theſe Words, on Con- 
dition, Sc. that the Eſtate ſhall ceaſe, give n. 
Re. entry to the Nonor only, and the Words ge 
ſubſequent are void. Father makes Gift nM... 
T. to his eldeſt Son, Remr to the Younget', ace 
with ſuch Condition as is in the Caſe inne 

ueſtion, the Eldeſt makes a Feofhment 


with Warranty, Father dies, and then the 
Eldeſt 
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Het dies without Iſſue, the Youngeſt ſhall 
mer; for the Condition, by Force whereof 
tle Father might have enter d, deſcending to 
le Elacſt, was but ſuſpended ; nor can the 
aſt Son's Feoffment with Warranty in the 
hther's Life bar the youngeſt Son of his Eu- 
ry by Force of the Condition, which depena- 
ag on the original Decd binds the State of 
the Land into whoſe Hands foever it comes, 
ud can't be deveſted or barred by a Warran- 
#7: Yet if the eldeſt Son diſſeiſe the Father, 
ind make-a Feoffment with Warranty, and 
de, he bars the Youngeſt, becauſe the Fa- 
ter's Eftate in the Land being deveſted. and 
uri to a Right, was conſequently capable 
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( leing barr'd by a Warranty : And where 
1, the eldeſt Son is bound not to diſcontinue on 
* ih Condition as- is aforeſaid, if he make 
1 Diſcontinuance after his Father's Death, 


tie Condition is extinguiſh'd, for it was in 
im as Heir to his Farher at the Time of the 
Frffment, and was as much relea;'d by it as 
if be had expreſly releas d it by Deed. 

At Law, if Ten't in Dower had alien'd 
ith Warranty during the Nonage of the 
leir, and died, this had not barr'd his En- 
y; but if he had come to full Age before 
zer Death, he had been barr'd, for it was his 
tolly not to enter and defeat the Warranty; 
ad tho' in the firſt Caſe his Entry were not 
urrd, yet if he had brought an Action he 
ſhould have been barr'd in it; and if his 
tntry were taken away when the Warranty 
teicended, his Right was bound by it. And 
ic Law was the fame as to a Feme Covert. 
Y 3 But 
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| But Laches ſhall not be imputed to an In- 
| fant to take away his Entry in reſpe& of a y 
| former Right by a Deſcent, or to bar his 
Right where his Entry is congeable. But 
he ſhall be ſubje to all Conditions, Charges 
and Penalties growing out of the original 
Conveyance, and a Cefſavit lies againſt him 
for Land of his own Purchaſe, and likewiſe# 
for Land by Deſcent ; but in the latter Caſe 
he ſhall have his Age. Matters of Record. 
as a Fine levied by an Infant, or a Recover» 
ſuffered by him, or a Statute acknowledged 
by him during his Nonage appearing in pri- 
per Perſon, ſhall never be revers'd after his 
full Age, but only by Writ of Error, or Au. 
dita Qucrela brought during his Nonage, 
which in that Caſe can be tried by Inſpe&ion 
only; for the Law will not give Credit to any 
Avermein ſe deregatory frem the Honour 
theſe zwho are prefumed to act with the greaitit 
Integrity, and will admit of no Evidence |eſi 
than that of Senſe in a Matter of ſo high a 
Nature; but if au Infant appear by Attorney, 
and a Recovery be had againſt him, he may 
avoid it by Writ of Error for this Cauſe after 
(a) Cro. E his full Age, for (a) wwherher he were within 
4565+ Age wwhen he made the Warrant of Attorney 
ſhall be tried by the Conntry, and the Rever- 
ſing ſuch Recovery no way reſtects on the Hr 
nour of the Court; but if an Infant appear by 
() 1 Syd. his (b) Guardian, and the Court knowing bin 
110 . 22. 19.06 an Infant, after Examination had of the 
0% 224. Circumſtances admit him to levy a Fine, &e. 


this ſpall never be reverſed, either during ny Bl 
If 


Nenage or after. 


_= 
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If Land had been given to the Husband 
ind Wife in Fee, before 32 H. 8. 28. and 
dne Husband had made a Feoffment, and a 
wilateral Anceſtor of the Wife had relcas'd 
ind died, and then the Husband had died, 


a z kis ſo bound the Wife's waveable Right, 


hat ſhe could not wave it and claim Dower. 

In the End of the Statute of Gloceſter 3. 
ts thus provided; the Heir after the Death 
o& the Father and Mother ſhall not be barr'd 
n demand the Heritage or Marriage of his 
Mother, which his Father alien'd in his Mo- 
mer's Time, whereof no Fine is levied in the 
k.'s Court. And this Exception has been 
conſtrued to extend only to a lawful Fine, 
e. one levied both by Husvand and Wife, 
nd not to one levied by Husband only, for 
tieſe Reaſons, 

1. It is moſt natural to expound one Part 
o a Statute by another, and by this Act the 
Alicnation of Ten't by Curteſy by Fine with 
Varranty is reſtrain'd; therefore it ſhall be 
mended that the Alienation of the Husband 
lone ſeis'd in Right of his Wife was deſign'd 
o be reſ{train'd allo, 

2. The general Words of a Statute ſhall 
be intended of a lawful Act, but a Fine 
Y 3 alone works a Wrong to the 
Lite. 

3. A Fine by the Husband alone is within 
the Miſchief deſign'd to be remedied by the 
dtatute, which was that the Heir ſhould be 
vurred of the Inheritance of his Mother by 
ae Father's Warranty without Aſſets. 


Y 4 An 


's) 4 Rep. a Warranty in Law, by Force (a) wheres 


YO, 
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An expreſs Warranty of a Freehold or In 
heritance can be created only by the Wor, 
Marrantiso in Latin, or Warrant in Engliſh 
for Warrantizalimis is the only Word i 
a Fine which is ever uſed to this Purpoſe. 

Tho' it be not expreſs'd to whom th 
Warranty ſhall extend, yet the Law by Im 
plication gives the Benefit of it to the 
Feoftee, 

A Bond with Condition to defend fuc 
Land to J. tor eight Yeurs is forfeited if 
Stranger ouſt him without Action ; but if it 
were on Condition to warrant the Land, it 
ſhail not be forfeited unleſs the Obligee be 
impleaded, and then the Obligor muſt be 
ready to warrant, Oc. | 

The Words Grant, Demiſe, and the like 
in the Conveyance of a Chattel real create 


the Grantee, if evifted, ſhall in Aftion « 
Covenant recover Damages to the Value 1 
ad hat he has loſt. 

At Law, if one had given Lands in Fee b 
the Word Dedi, to hold of himſelf ard his 
Heirs, the Feoffor and his Heirs were bound 
to Warranty; but if he had given them to 
hold of the chief Lord, he was bound to 
Warranty during his own Life only, as 1 
Feoffor by the Word Dedi is at this Day. 
If the Feoffee recover in Value by Force ol 
ſuch an implied Warranty, or of an exprels 
Warranty made for the Life of the Feoffer 
only, he ſhall have a Fee in the Land reco- 
vered, becauſe the Warranty, while it col. 
tiuues, extends fo the whole Eſtate ＋5 1 

ad, 
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land. If one make a Leaſe L. or Gift T. 
endring Rent, not only the Donor and Lel- 
ur and their Heirs, but alſo their Aſſignees 
the Rev'n are bound to warrant the Land 
n the Lefſee and his Aſſignes: And if the 
Leffor allo add an expreſs Warranty, yet the 
ſarranty in Law remains, and the Leſſee 
us Election to uſe either: In like Manner, 
{4 Feoffor by the Word Dedi add a ſpecial 
Warranty againſt J. S. and his Heirs, yet 
D:di gives a general Warranty againſt all 
len, during * Life of the por; for 
e expreſs Warranty ſhall no take away 
ut implied by Law, *where they may both 
well tand together, and it is manifeſt that 
r expreſs Warranty is added to give the 


V Wearer Security 10 the Fee de Or Leſſee. 
= HP where one makes a Leaſe J. by the a) 4 Rep. 


hard. Grant, * Demiſe, &c. and covenants ** 
at the Lefſee ſpall enjoy the Land without 
my Evition from the Leffor, or any claim- 
ng under him; in this Caſe the Leffor ſhall 
ut be bound to warrant the Land, by the 
%%% A IVarranty, againſt an Evictiou by a 
Sanger, for thoſe Words can be of no Force, 
e hey be taken to explain how far the 
lor ſhall be bound to warrant; and where 
rexpreſly appears how far the Parties deſign 
at the Warranty ſhall extend, the Tau vill 
wt carry it farther by Conſtruction of thoſe 
rd, hich are generally uſed as Words of 


Vt 
o-M Endowment implies a Warranty, vis. that 


ic Ten't being impleaded ſhall recover in 
Value on Voucher the third of the two Parts 
inercof ſhe is Dowable. And Homage 
1 Aun- 


T Warranty. F 
Aunceſtrel, Exchange, and Partition, imp! 


a Warranty, but the Aſſignee ſhall not voucl 
by Force of theſe Warranties ; but in cafe 
an Exchange, Partition and Feoffment b 
Dedi, he ſhall rebut; but the Aſſignee « 
Ten't by Homage Aunceſtrel ſhall neithel 
vouch nor rebut the Lord, for the Advadk 
tage given to the Ten't in reſpect of the lon 
Continuance of the Tenure can't be transferre 
to any Stranger. | 
Warrssy in Law and Aſſets in ſome Caf 
are a $60d ar in Forniedon; as the Ten 
may pleaa. that the Anceſtor exchang'd th 
Land demanded with the Ten't for othe 
Land which deſcended to the Demandant 
whereunto he hath entered and agreed; of 
if he hath not entered and agreed, then hd 
may plead the Warranty, and other Aſi 
deſcended. But if Ven't T. make a Gift if 
T. or a Leaſe L. rendring Rent, and die, thE 
Rev'n and Rent ſhall not bar the Iſſue in & 
Formenon, becauſe the Deſign of the Formy 
Aon is to defeat the Rev'n and Rent; ang 
non poteſt addudi exceptio ejuſdem rei, Ci 
peritur Diſffelutio, but the Warranty in La 
with other Aſſets is a good Bar. 
Warranty in Law binds the Heirs of hin 
that made it, but Warranty in Deed doe 
not unleſs they be named. 
An expreſs Warranty can't be created b 
Win, becauſe a Man can't bind his Heirs t 
. L. 335. warrant, any more than he can bind his Heir 
" to pay Money, unleſs he be bound himlſcl! 
but a Warpgznty in Law may be by Will, 
when one [oviſes Land for L. or in T. ten 
drigg Rent. | 


War 
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Warranty in Law in ſome Caſes extends 
ly to Execution in Value of ſpecial Land, 
gin caſe of 2 and Partition; and it 
nay be created without Deed, but expreſs 

llarranty cannot. 

An expreſs Warranty extends neither to 
e Heirs nor Aſſigns of the Feoffee, unleſs 
hey be named; but if B. be infeoff'd with 
Warranty to him, his Heirs and Aſſigns, and 
neoff C. and his Heirs, and C. die, the Heir 


TY f C. ſhall vouch as Aſſignee to B. So if B. 


nd C. be infeoff d with Warranty to them, 
heir Heirs and Aſſigns, and they both die, 
nd the Heir of the Survivor infeoff D. he 
hall vouch as Aſſignee 79 B. and C. for the 
whole Eſtate to which toe Warranty was an- 
rd is lawfully conveyed to him, and Aſ- 
ignees of Heirs, and Aſſignees of Aſſignees, 
nd Heirs of Aſſignees, are comprehended 
nder the Word Aſſignees. | 
The Father is infeoff'd with Warranty to 
am and his Heirs, and inſeoffs his eldeſt Son 
vith Warranty, and dies, the Law gives the 
don Advantage of the Warranty made to the 
Father, becauſe that made to him by the 
Father is extinct by Act of Law. | 
But Covenants real often go to an Aſſignee, 
o' he be not named; as where a Parcener 
o Partition covenants to acquit the other of 
Suit iſſuing out of the Land; or when a 
Parſon covenants with the Lord of the Manor 
of 4. to celebrate divine Service in a Chapel, 
Parcel of the ſaid Manor, weekly for the 
Ule of the Lord and his Servants; for theſe 
Uwenants are in a Manner appurtenant 12 
the 
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154. 


(c) Co. 
393. à. 


Vide ſupra 


(a) 335. b. ment, the (a) Feoffee ſhall not vouch, but the 
(5) 335. 2. ether ſhall (5) vouch for a Moiety : So (c) i 
one of the Feoffees had releas'd to the Feoftor, MW \| 
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the Land. But if ſuch Covenant had been 
with a Stranger, the Aſſignee ſhould not 
have an Action of Covenant, for the Core 
nant can't be annex'd to the Manor, becauſd 
the Covenantee was not ſeis'd of it. 

The Aſſignee of Part of the Land ſhalll 
vouch as Aſſignee, but an Aſſignee of Part 
of the State, as Leſſee or Donce, ſhall not; 
but the Leſſee may pray in Aid of the Leſ: 
ſor, and the Leſſee or Donee may vouch th; 
Leſſor or Donor, Sc. but if on ſuch Leaſ⸗ 
or Gift the Rem'r in Fee be limited over, 
the Leſſee or Donee may vouch us Aſſignee, 

If one make a joint Feoſfiment wyth Warran- 
iy, and the Fointenants make a Partition ly 
Conſent, the Feeffor ſhall not be bound to war 
rant their divided Eſtate, Three arc jointly 
infeoff d with Warranty to them and their 
Heirs, and one releaſes to the other two, they 


Mall vouch; but if he had releas'd to one be 
alone he had extinguiſh'd the Warranty fo bef 
a third Part, for as to that the Releaſee is in ld 
by the Releaſe, not by the Feoffment. If tuo 
be infeoff d with Warranty to them, their HeirsMta 


and Aſſigns, and one of them make a Feoft- 


the other ſhall youch for a Moiety, for he ſhal Les 
not loſe his Warranty by the Act of his Com. 
anion; and if there be two Feoffors with 
„ and the Feoffee releaſe to one d 
em, yet he ſhall vouch the other for a Molety, 
Feoffee with Warranty to him, his Hein 
and Aſſigns, makes a Gift T. Rem'r * 
8 nee 
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Nonee makes a Feoffment, his Feoffee ſhall 
dot vouch as Aſſignee, becauſe he comes not 
n Privity of Eſtate, but by Diſcontinuance, 
which is always by I/rong ; but he may vouch 
tis Feoffor, and his Feoffor may vouch as 
afignee. But ſuch a Feoffor may rebut, and 
b may any Ten't that claims under the War- 
naty, whether he come to the Land by 
Right or Wrong, But he that claims above 
he Warranty ſhall not rebut ; as if two Bre- 
ren be infeoff d with Warranty to the Elder 
nd his Heirs, who dies without Iflue, the 
Younger, tho' he be Heir to him, ſhall nei- 
her vouch nor rebut, for he claims not under 
iis Brother but by the Survivor. 

Donee with Warranty to him, his Heirs 
nd Aſſigns, makes a Feoffment, and dies 
zithout Iſſue, the Warranty is extinct, be- 
auſe the Eſtate to which it was annex'd 19 
nent. But if he had made ſuch a Feoffment 
before the Statute of Dovis, the Warranty 
had remain'd, for then both the Donee and 
tis Feoffee had a Fee-fimple ; but fince the 
Statute, an Eſtate T. is look d upon as a par- 
ticular Eſtate, and the Donor, who was ad- 
ulg'd to have but a Poſſibility of Reverter, 
tas now a Rev'n. 

Warranty enlarges not an Eſtate; as it 
Leſſor releaſe to Leſſee L. and warrant the 
Lind to him and his Heirs, | 

Aſſignee by Paroh before 29 Car. 2. 3. 
hould vouch as Aſſignee. 

J. is infeoff'd with Warranty to him and 
iis Heirs, and Aſſigns, and infeoffs A. who 
rinfcoffs . Y. or his Aſſigns ſhall never 
duch, for B. can't be his own Aſſignee. ö 

War 
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ſo; as if the Diſcontinuee of Ten't T. were 
lifſeis'd, and a collateral Anceftor had re- 
eis d with Warranty to the Diſgor, this 
hrr'd the Iſſue; but if the Diſcontinuee had 
:ntered on the Diſs'or, the Bar was remov'd. 
do if ſuch a Releaſe were made to the Diſ- 
continuee's Feoffee on Condition, and the 
Diſcontinuee after had enter'd for a Breach, 
the Iſſue might recover. 

Warranty may be a Bar to the Heir, tho” 
it deſcend to him before the Right, And if 
i Leaſe L. were made to 4. Rem'r to his 
next Heir, and A. had been diſſeis'd, and 
hd releas'd with Warranty, the Heir was 
dard before 4 & 5 Anne 16. tho' the War- 
rinty fell, 2nd the Rem'r came in Fe at 
he fame Time. 

But a Warranty ſhall never bar a Right 
which commences after it is made; therefure 
A. make a Feoffment with Warranty, and 
then purchaſe the Seignicry, and the Feoffee 
ee, the Warrant ſhall not bar A. of his 
Writ of Cæſſavit. Nor ſhall Warranty ever 
bit an Eſtate in Poſſeſſion, Rev'n, or Rem'r, 
that is not deveſted, diſplac'd or turn'd to 
Right before, or at the Time when the 
Warranty was made, Therefore if the Fa- 
ther be Ten't of Land, and his Son have a 
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0 Rent or Common out of it, and the Father 
"ol nike a Feoffment with Warranty, this never 
ic WY birr'd the Son of the Rent. And tho' the 
ba on be difſeis'd after the Warranty, and then 
09 ke Warranty deſcend, yet he is not bound 

[yit, becauſe he was in Poſſeſſion when it 
ne vi; made. So if an Anceſtor had relcas'd 
nt 


to 
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to my Ten't L. in Poſſeſſion with Warranty 
this never barr'd my Rev'n or Rem'r. And 
if a Woman Grantee of a Rent had married 
the Ten't, and a Stranger had releas'd to the 
Ten't with Warranty, he never could hav 
Benefit thereof as to the Rent, for the Wit 
Eſtate therein was not diſplac'd when the It. 
ranty was made; and if the Miſe or her Heir 
afterward bring an Action for the Rear, i 
muſt be grounded oa foine Act done after tief 
Warranty was made. 

But if Ten't I. of Rent difſeiſe the Ten 
of the Land, and make a Feoffment with! 
Warranty; or if Ten't of the Land marryf 
the Grantee of Rent, and make a Feoffment 
with Warranty; in both theſe Caſes the 
Feoffee ſhall vouch as of Land diſcharg'd o 


the Rent, for the Warranty extends to al 
Things ifluing out of the Land, and ſecures; 
it in ſuch Plight, as it was in the Feoffor at 4 
the Time of the Feoffment made; but inn 
much as the Rent is a Thing that lies not; 
in Diſcontinuance, the INue or Wife mayiM:.,q 
diſtrain for it, and avoid the Warranty; for, 


it is in their Election whether they will look 
on themſelves as in Poſſeſſion or not. inte 


Warranty ſhall not bar mere Titles, as by z, 
Force of a Condition, Aſſent to a Raviſher,8M:,; 
Exchange, Cc. nor Title of Dower, for; a, 
theſe remain in their original Eſſence, andi the 
can't be diſplac'd: Yet it ſeems that thi eg 
Woman can't be barred of Dower by a War WW 1 
ranty, yet the Ten't in Writ of Dower n 
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In Actions which Leſſee T. may have, 
; Warranty can't be pleaded in Bar; but in 
W toc Actions when the Freehold or Inheri- 
ce come in Queſtion, the Warranty may 
e pleaded: Aud Damages may be recover- Ho. 4. 
Wy Force of a Warranty, if a Leaſe F. 
ly be evifted from him to ⁊ubom it «vas 
Fs 
Ten't T. infeoffs his Uncle, the Uncte 
Des a Feoffment with Warranty, and 
les back a State in Fee, and makes a ſe- 
und Feoffment without Warranty, and dies, 
te lſſue is not barr'd, for the Warranty was 
atint by his taking back a State in Fee; 
ue if he had only taken a State T. or L. 
thad only been ſuſpended during the parti- 
ar Eſtate; but in the firſt Cale it is ex- 
* 3 no Man can warrant Land to 
imſelt. 
Man can never vouch as Aſſignee to 
imſelc, and regularly a Man can't vouch 390 
imſelf as Aſſignee of another. But if 
offee with Warranty to him and his Heirs, 
tieeff his eldeſt Son with Warranty, and 
te, it is ſaid that the eldeſt Son ſhall youch 
imſelf, and his younger Brother being Heir 
Burgh Eng. Land, becauſe the Warranty > 
fwixt him and the Father is determined vide (pra 
Act of Law; and it ſeems likewiſe that 26. _ 
i that Caſe he may (2) vouch the Father's ( Co. L. 
for, If a Feoffee with Warranty to him 
„ his Heirs and Aſſigns, reinfeoff the 
or and a Stranger, or the Feoffor and 
is Wife, the Warranty remains; for tho“ 
Fee. ſumple of the Warramty aud of the 
late carrauted meet in the ſame Perſon, 
yer 
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yet an:ther is jointly. ſeis'd with him, a 
world be prejudiced if” the Warranty ſhoy 
be extinct; or if two make a Feoffme 
with Warranty to the Feoffee, his Hei 
and Aſſigns, and the Feoffee reinfeoff © 
of them, the Warranty remains, fer 7 
other Fesffor may ſtill warrant the [an 
ro him that was his Companion, as «xe 
to the firſt Fecffee. . | 
A Man infeoffs a Woman with Warrantf 
they marry and are impleaded, he mak@ 
Default, ſhe being received ſhall vouch tH| 
Husband, tho' the Warranty were then | 
Suſpence, A Woman infeofls a Man wit 
Warranty, they marry and are impleade 
he ſhall vouch himſelf and her. . 
Infant in Ventre ſa mere may be vouch . 

if God give him Birth, if nor, ſuch a oH 
Heir; but the Infant can't be vouch'd alo 
for Proceſs ſhall be preſently awarded. ine 
Ten't T. makes a Feoftment with Web 
ranty, and diſſeiſes the Feoffee, and dig», 
ſeis d, leaving Aſſets; it is faid that Hg 
ſuſpended Warranty and Aſſets prevent tu; 
33 and ſo every one's Right ſhall . p 
av'd, | L 
If aſter the Releaſe with Warranty t 10 
Perſon that made it be attainted, or gain en 
Releaſe of all Covenants, Demands, or Wal; . 
ranties, the Iſſue is not -barr'd, becauſe 1... 
Warranty deſcends not to him. ny, 
Vide ſupra The Forfeiture on an Indictment of Fe rn 
* ny ſhall relate to the Day on which it eb 
committed, but on an Appeal to the Jug: At 
ment only, lay « 


1 | Utainy 


Of Warranty. 499 | 


The Defendant waging Battle in an Ap- 
al of Neath, was ſlain, and Judgment was 
zen that he ſhould be hang'd, that the 
xd might have his Writ of Eſcheat, qua 
henſus per Collum, c. And in (a) Eire (4) Contra, 
de have been attainted after their Death 16. FO 
5 Preſentment, Sc. A Man is ſaid to be 
mic by Verdict, Confeſſion, or Recreancy, 
u he is not attainted before Judgment. 391 
{felon convict forfeits his Goods and Chat- 
ee. but bis Lands ere not forfeited, 
BE is his Blood corrupted before Attainder. 
If the Party arraign'd for Felony ſtand 
aue, he ſhall be adjudged to Pain fort & 
Wir, but ſhall not be attainted ; but if one 
MEriign'd for High Treaſon ſtand Mute, he 
WJ: have ſuch Judgment as if he were con- 
Wit by Verdict. | 
AY felony ex vi Termini ſignificat quodlibet 
auen Felleo animo Perpetratum; Felonict 
nde expreſs'd by no other Word; anci- 
Sy Pardon of all Felonies extended to 
ien Treaſon, but the Law is otherwiſe 
but all Petty T reaſons, Murders, &c. 
e pardoned thereby; a Man forfeits all 
Lands in Fee, and Goods and Chattels 
uch Felonies, for which he ſhall have 
ugment to be hang'd, but he ſhall forfeit 
Goods and Chattels only for Felony by 
ance Medley, ſe Defendendo, or Petit Lar- 
«Ny, 
Piracy, tho' it be Felony, was only puniſh- 
il: by Civil Law, before 28 H. 8. 15. and 
a Attainder thereof by Courſe of the Civil 
uy does not corrupt the Blood, but an 
inder by Force of that Statute does. 
A Par» 


393 


Jactura omnium, que in poteſtate ſu obtin 


Inherit, vide ſupra 12, 


Cf IWarranty. | 
A Pardon of all Felonies does not diſcha $ ' 
Piracy, becauſe it was a Felony whereof .. 
Common Law took no Conuſance ; and .. 
ſaid Statute did not alter the Offence, bl 
only ordained a new Way of Trial, andi 
new Puniſhment. | 
Attainder of Hereſy or Præmunire ce 
rupt not the Blood, yet Premunire forſe 
Lands in Fee ſimple, but Hereſy does nc 
Where a Statute prohibits a Crime ſub Fo 
Jeiture de corpore & de avoier, or ſub for 


or under Pain of being at K.'s Will, Bod 
Lands, and Goods, this extends not to Lc 
of Life or Member; but if the Words at 
ſubeat judicium Vite & Membrorum, fuc 
8 ſhall be given as in Caſe of F 
ony, and the Blood ſhall be corrupted. 


How far the Iſſue of one attainted 


If Ten't T. be attainted for Felony, hf 
forfeits the Land for his own Life only ; bul 
if he be attainted for Treaſon, he forſeits th 
whole Inheritance, by 33 H. 8. 20. It th 
Iſſue in T. be attainted, and then the Fathe 
die, he can't enter tho' he be pardoned, by 
cauſe his Blood is corrupted. | 

A Seigniory is granted with Warranty, th 
Tenancy eſcheats, the Warranty is extinct 
becauſe the Seigniory to which it was annex g 
is determined. 1 

There can be but one Recompence ig 
Value on the Warranty, but there may b 
ſeveral Recoveries in Value, in reſpect of d. 
vers Eſtates; as if a Diſs'or infeoff Husb.nc 
and Wite for L. and the Heirs of the Hu! 


ban 
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ho aliens in Fee with Warranty, the 
ee ſhall recover in Value both in cui in 
zi by the Wife, and in Entry ſt Diſs'in 
biß'ee. So if one ſeis'd of Rent relcaſe 
\Ter-tenant, and warrant the Land to him 
his Heirs, he ſhall recover in Value, 
ih 2s to the Rent and Land; but for one 
{the ſame Eſtate he ſhall recover in Value 
kt once. | 

lineal Warranty and Aﬀets deſcend to 
:ITue, and he alien the Aﬀets, and die, 
; [fue ſhall not be barr'd ; but if he had 
waght a Formedon, and been barr'd by the 
trrznty and Aﬀets, his Iſſue ſhall be barr'd, 
the Aſſets be aliened afterwards, for a 
'ricdon is 4 Writ of the higheſt kind Ten't 


can have. 
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Abatement. Sce Pleading. 
Abator 102, 

Abbot. See Corporation. 
Abettors. See Appeal. 


Abeyance. 


Frechold cannot be in Abeyance bur by the 

of God; as the Death of a Parſon, or Ter' 

autre Vie. (2,435) An Intail may be in At 

A. ance by the, Attainder of the Ten't, (445 

Grant of his whole Eſtate, 425. or Releaſe, Sr. 

A Fee is in Abeyance by a Grant to a Parſon, or Li 

tation of a Remainder to the Heirs of one after anoth 
Death. 435, 482. 

A Fee in perpetual Abeyance may be charg'd or alic! 
but where it may come in Eſſe every Hour, it cannot 
charged while it is in Abeyance, (437) yet it may 
gain d by the wrongful AG of a Stranger. 350, 


Al.juration 202. 


Acceptance. 

Acceptance of Rent, c. by one who has a Tit: 
deveſt the Eſtate on which it is reſerv'd, (450) may n 
good a voidable Eſtare, but not a void one, 593 
Eſcheat and Conditions C. E. I. 
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A. 


Acceſſory. 

eſſoriam ſequitur non ducit ſuum Principal» 235 

There are no Acceſſories in Treſpaſs or ca u, 
1 

Accompt. 
in Action of Accompt lies for and apain* Joinre- 
Hats, ©. (283) and Executors by Force of th» 5 ute, 
ku: not at Common Law; (136, 137) I: not barred by 
Releaſe of Duties, (388) Has no Catias againſt Guar- 
lun, (140) See Bailiff. 
Acquittal in auhat Caſes, &. 152. 
A-quittance 300, 476. See Condition C. 
Action defin'd 381. | 

an Action may be falſe or feigned; (460) It lies not 
ia timet except in ſpecial Caſes: (152) The Nature of 
; cannot be chang'd by the Plaintiff's own Att. (382) 
there Part is determined by the Ad of God, and the 
ie Action lies for the Relidue, and the Ground ftill 
mntinues, if it were well commenced, it ſhall proceed, 
:) An Action of an higher Nature may be brought 
one barr'd in an Inferior, (381) Whatever the Nature 
f the firſt Action is, a Writ of Error, &c. grounded 
hereon, is of the ſame, 212. 
a Choſe in Action is deſtroyed by the Deſtruction of 
e Decd, by the Party, or a Stranger (409) yet it 
ebe transferr'd (177, 355) but the Deed. which 

(cates it may, 321. 

la tranſitory Actions the Place is not traverſable with- 

ſome ſpecial local Cauſe of Juſtification, 378. 

Admeaſurements of Dower, 57. 
Aumiſſion. See Advourſon C. 


bs 


Adtow fo oN. 


A. 
Aarccatio Meatetatis and Medietas Adrocationis, tow diſ- 
Leut, 20. 


M 
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An Advowſon is more a Thing of Truſt than Prof 
therefore the Common Law gave no Dam's in 0 }, 
dit; (26) and will not ſuffer Guardian in Socage To p 


ſent: (26, 140) Will have the Eſplees in a Writ of Ri A 
laid in the Incumbent; (26) gives K. Right to preſent | + 
a Church, not filled by his Ten't by Kt. 's Service - 
a Biſhop, 142, ; a 
B. ＋ [ 
The Lord may gain an Advowſon purchaſed by his v 
lein by claiming it at the Church, or by preſenting; | * 
the preſent Avoidance is not merely a Choſe in Adio a 
tho' it can be no more transferred than if it were, 1: ns 
os C. 1 ! 
A Preſentation may be with or without Writing, (( 
but if it be for Gain it is void, by 33 El. 6. 177, 17 5 
Sec Xing. by 
Inttitution and Admiſſion, in their ſtrict Senſe, are di * 
ferent; (439) Inſtitution fills the Church agaiuit t Lau 
Subject, bur Induction only againſt K. (439) and IMF... 
narty ſhall be tried by the Spiritual Law, but Voidandl Ne 
by the Common Law, 439, 440. Rig 
| iim tc 

D. , 
The rightful Patron's Preſentee coming in, hanging : 

Quare Impedit between Strangers, ſhall never be remove 
(440) and at Law (445) an Incumbent coming 1n b 

Ulurpation on any Subject whatever, not having brouz' 1 
a Quare Impedit before, was unremoveable; and the 7: aa 
tron being a mere Stranger to the Uſurper (333, 335 2 ue 
put to his Writ of Right: (328, 439) but by V. 2. o 
Incumbent, named in a Ozare Impedit teſted within f A i 
Months after a Plenarty, may be removed, (439) ani ol. U 
7 Anne any Patron may have a Quare Impedit, notwit apy 
ſtanding an Uſurpation, 444. | 7 


For Preſentments by Parceners, (272) Ec. See fo 
tenants B. For other Matters, ſee A:pendarts and Aſſets. 
Age. Sce Infants ani Nonage. 
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Agreement. 
A yoidable Purchaſe by an Infant, Ideot, Sc. may 
e made good by their, or their Heirs Agreement, after 


er Diſabilities removed, 3. 


in Agreement to a Diſſeiſin to one's Uſe, (266, 15) 


oo a Tender on one's Behalf in Performance of a 


(edition, (291) or to 4 Claim in Avoidance of a 
nc within the five Years, or to an Entry on a Ba- 
lrd in the Baſtard's Life, is equivalent to a Command 
recedent, (335) yet a Leſſor, by agreeing to a Diſſei- 
in of the Leſſee, ſhall not reveſt his Reverſion, (266) 
ar ſhall one to whoſe Uſe a Diſſeiſin is done, by his 
teement deveſt an Uſe before ſuch Agreement ſer- 
ed for good Confideration in a third Perſon, 363, 
6. | 5 ä 
No Agreement to another's Grant makes good a 
Cauſe in it which was meerly void, 229. 
Aid. 
No one who has an abſolute Fee, except a Dean, 
ing collative by K. ſhall have Aid of another to aſſiſt 
im to plead, (437) yet one Parcener after Partition 
ell have Aid of another to recover pro rata, Ec. 
91, 262. 
Aid pur fair Fitz, Chivalier, Sc. 142, 162. 


Alien. 

In Alien is one born out of K.'s Ligeance, (194) 
„ neither can inherit, nor have an Heir, (11) nor 
am Dower, (49) in common Caſes, (46) nor give 
e Wife a Title of Dower, (44) 

\ Denizen ſtridly taken is one privileged by K.'s 
letters Patent, (194) who may purchaſe Lands which 
iy be inherited by his Iſſue born after his Deniza- 
e, but not by thoſe born before, 2, 11. 

a Alien Enemy is diſabled to ſue any Action, (195, 
„) bur an Alien Amy may ſue any Action in a 
«it, and any perſonal Action in his own, (293) but 
a make no Purchaſe but of a Leaſe V. of a Houſe 
i: bis Habitation, 2, 
2. Alieva- 


| 
| 
| 
| 


as where he is barr'd or nonſuited, or the Writ abit, 


GS INDEX, 


Alienation. 

Since the Statute of Ouia Emptores, an Alienation 
Part of a Tenancy to hold of the Lord is good, a 
the Feotfee ſhall hold pro Particula, 62, 63. 

The ſame Alienation cannot transfer a Fee to 
Alience, and at tke ſame Time by Force of any Lin, 
tation veſt an Eſtate in another, 483. 

A Leſſee may be reftrain'd by Condition from Al 
ening, but a Feoffee at this Day cannot be tf r 
ſtrain'd, or ſubje& to a Fine for it, except by For, 
of a Cuſtom, (63) or Reſervation by K. 312, ;: 


Fee B, D. 
Amercement. 
The Amercement of the Plaintiff is pro falſo clamy 


by his Default; the Amercement of the Defendant WI 4; 
for his Delay, and conſequently is ſav'd by a Pardon M:y 
the Delay, 191. 1 Tt 
It ought to be afteer'd by one's Equals ; does not (uſrith 
z2& to Impriſonment ; cannot be 1mpos'd on K. Cee. 
Infant, 191. | urea 
The Iſſues of a Juror charge the Land from anne 
Time of the Return, but an Amercement for a Noni b:; 
only from the Time it is aſſeſs'd, 157. back 
Anceſtor. See Heir and Purchaſe. ir 

Annuity. tie C 

An Annuity is a yearly Payment charging the pen lind 
fon only, which is created by Implication of Law of: n 
an expreſs Grant of Rent, (216, 222) and continugiWinay 
after the Land, out of wizich the Rent is granted, pe. 
cvicted, or the Eſtate charged with the Rent dete lem 
min'd without any Default in the Grantee, (225) nt 
it ſhall not ariſe on a Reſervation of Rent, or a Grantor; 


of Rent by Deed, which might have been granted 
Parol, (216) nor on the bare Grant of a Diſtreſs, (22 
neither does it continue after the Conſideration | 

which it was granted is ceaſed, 290. | 
A Writ of Annuity lies not for the Arrcars — 
38 
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667) nor againſt the Grantor's Heir, unleſs he be 
ancd, (216) nor againſt any Heir by Preſcription, 
157) nor ſeverally againſt each Grantor for an Annui- 
granted by two, unleſs the Word Utrzmg; were in 


the Grant, 216. 
Appeal. 


in ſome Caſes an Appeal lies for a Woman who 
art have Dower, (50) On an Outlawry it cauſes a 
forfeiture from the Time of the Judgment only, (20, 
) Upon a Nonſuit it intitles not the Defendant to 
Damages againſt the Abettors, (213) It may be brought 
ſeſore the Conſtable and Marſhal for Death out of the 
Realm, 120. See Releaſes L. 

Appearance 205. 
Appendanti. 

Appendants are by Preſcription only; Appurtenants 
bay be created by Grant, (180) The Principal muſt be 
i Thing of perpetual Subſiſtence, (381) and agree 
nth the Appendant in its Nature, 180, 181. Yet if 
me of them be corporeal, the other muſt be incor- 
real, (180) An Adyowſon appendant to a Manor 
annot be annexed to a Part thereof without Deed. 
(7) Royal Franchiſes reunited to the Crown came 
back again by a Regrant in tam amplis, c. 180. 

The Appendant paſſes by the Grant or Diſſeiſin of 
ie Principal, (180, 422, 408) and a Diſſeiſin may uſe 
vie Common Appendant before he re- enters into the 
Lind; but he may preſent to à Church, if his Entry 
be not taken away, (183) yet after his Entry is taken 
nay, he cannot recontinue, or be remitted to the 
\ppendant without the Principal, (408, 445) but a 
lemitter to, or Recontinuance of the Principal, re- 
on1nues the Appendant, howſoever they were ſevered 
«fore, 445, 463, 464. See Acceſſory. 

Apportionment. See Rent and Common, 
Conditions B, 
Archdeaconry 145. 
Arraionment 351. 


A embl unlaw|ul 45. 
** 2 2 * Aſets 
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Aſſets. 

Aſſets that ſhall bar the Iſſue in Formedon muſt ! 
of an Eſtate in Fee, not a bare Right or Uſe, and de 
ſcend from the ſame Anceſtor, and of equal value 
(479) An Advowſon is Aﬀets, and may be extended 
the Rate of one Shilling for each Mark of the yea! 

Value of the Living, (479) | 5 
If the Tenant loſe in Formedon, and after Aſſets dd 
ſcend, he ſhall recover the Aſſets, and not the Land 
intail'd, 468. See Warrant D, H. | ; 

The Profits of Land deviſed to be fold are Aer 

370, 326, 


Aſſiens. 

The Law will not make Aſſigns by ConſtruQ 
where there may be Aſſigns in Deed, 297. For othe 
Matters, ſee Covenant, Warranty G. 

Aſſiſe. | 

The Word Aſſiſe has ſeveral Significations, (23; 
An Aſliſe of Novel Diſſeiſin lies againſt the Coadjuto 
as well as the Ten'r, (266, 267) An Aſſiſe for a Rent 
Charge, or Rent-Seck, muſt name all the Tertenznt 
(230) Aſſiſe of Rent in Confinio Comitatis is given b 
Statute, 233. 

What Pleas are good in Bar of an Aſſiſe, 31). 

f Attainder. 

A Man is convict by Verdict, but not attainted b 
fore Judgment, (498) One attainted of Treaſon 0 
Felony is dead in Law, and diſabled to bring an 
Action, (195) and can neither inherit nor have al 
Heir, (11) nor be abſolutely reftored but by Parlia 
ment; vet his Children may inherit one another, (!' 
12) Ten't in Tail bcing attainted of Felony forfeit 
the Eſtate for his own Life only, but for Treaſon be 
| forfeits the whole Inheritance, (433, 500) If Ten't 7 
within Age make a Feoffment, be attainted, and die 
the Iſſue is put to his Formedon, (433) If the Ifſne! 
Tail be attainted and pardon'd, yet can he not inhenil 
the Entail, (506) 

In Eire ſome ba ve been attainted after their Death 
(492) Attaincer 
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attainder of Hereſy, Premunire, or Piracy, (by 
(ourſe of the Civil Law) corrupt not the Blood, 
12, 499) | 
Attaint. 

No Attaint lies of an Inqueſt of Office, (455) nor of 
Verdict affirm'd by more than Twelve, (9) 

[t lies for K. being ſole Party in a Civil Action, but 
©: againſt him, (390) 
5 | dee Conuſance. 

; Attorney and Servant. 
WJ 4ttornies are Publick or Private, (87) At Law no 
ktorney conld ſue or defend for a Man without a 
larrant of Record ſo to do, (192) but any Perſon 
thatever may be a private Attorney, (87) and war- 
ted by Deed, (84, 87) to give or receive Livery of 
kin, (84) upon the Land, (89, 90) But ſome ſay he 
an't be authorized by Indenture unleſs he be Party, 
5 
If he purſue not his whole Power, his Ads are totally 
nid, (89, 345, 346) yet if he perform the Subſtance, 
te Law regardeth not Form, ($7) and if he. exceed 
ks Authority, his AQ is _ ſo far void, (346) 


A Claim within View by a Servant commanded by 
i Maſter, being in Health, and at large, to claim 
won the Land, is void notwithſtanding any Fear in 
lie Servant, (345, 346) 

What one does merely as Attorney to another, ſhall 
t prejudice his own Intereſt, (88, 89) 

Attornment. | 

Attornment is an Agrcement to a Grant, (409) which 
mult de had in the Life of the Grantor and Grantee, 
(429) but may be made by the Heir after the Death 
the Ten't who ought to have attorn'd, (416) 
nd may be either expreſs or implied; as by Accep- 
lnce of the Deed, where he who ought to attorn was 
aty to the Grant, (413, 414, 417) or by Payment of 
Kent after Notice of the Grant, (409) Allo it may be 
plied by what is Tantamount, as by Re-entry of a 

Z 3 | Leſſee 
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Leſſee on the Feoffee of his Leſſor who had ouſted hi 
Sc. (418, 419.) 


It was never required where there was a Priyiry be 
fore between the Grantee and him who ought to hay 
attorn'd, (417, 418) or where the Grantor himſelf ha A 
the Eftate in reſpeQ whereof the Attornment was rei“ 
guired, (419) or in Deviſes, Extents, or Conveyarce well 
operating by Way of Uſe, if the Grantor himſelf d l 
no Need of it, (420, 421) Neither was there any wan 
of it in a Fine, but only to give a Privity to diſtrein de 
(417) And this the Law gave to the Lord Pparamoua ve) 
upon an Eſcheat to him from the Conuſee before ie 
ater Attornment, (420) But it was neceſſary in al Perk 
Grants (409) by Subjects (415) of Services, (excep ble ( 
thoſe of Tenants or Copyholders) (406) Reverſions 
(411) Remainders (408) and Rents, 40), 408. Se 41 
Diſſeifon A. The 

C. | of al 
It might be countermanded by enlarging the Eta eu! 
of the Terten't, or marrying a Husband ſtranger 3; 
the Grant, (405, 406) ; Reco 

An Attornment to ſeyeral Grants, (406) or to Th 
Grant made by Way of Remainder, when there cf Diel 
de no particular Eſtate, is void, (405) But an Attorn 
ment to disjunQive Grant, (406) or where the Qualit 
of the Thing granted is alter'd before the Attoramen! Ay 
is good, (404) An Attornment by one Jointen't ere 
good for all, (411, 413) And an Attornment by th 
Husband binds the Wife, (408) And an Arttornme! the L 


for Part of a Grant 409. 410. or by Part of the Ser 'ogh 
vices, (410) is effectual for the Whole. * 
And the Thing granted paſſes ab initio; but not ſo be b. 


charge the Ten'rs in the mean Time, (411) 


D. 

To all Grants of Reverſions, Remainders, and Se 
rices, the Perſon immediately privy to the Grant 
2vght to have atrorn'd, (412, 415, 416, 417; 55 

a ith 


7 
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fiher Ten't by Curteſy after Aſſignment, or the A“ 
bnez, may attorn, (416) To Grants of Rent- Charges, 
he actual Freeholder ought to have attorn'd, (412, 


1 
3) = 
All Perſons were compellable to attorn in a fer 9:4 

{roitia, (417) And Infants being Ten'ts L. were con- 

xilable to attorn in a gad Juris danmat, (4'6) But 

Perſons of full Age being Ten'ts L. could not be com- 

geld unleſs the Grantee would allow their Privileges, 

thich would be loſt by a general Attornment, (419, 

(25) And Ten't T. ares was not compellable in any 

oe to attorn in a guid Furis clamat, (417) and no 

erſons whatever were compell'd io attorn to a defeaſi- 

p tle Grant, (419) 

ns Arerment. 

WY arerment is either General or Particular, (463) 
The General is that which is uſed in the Concluſion 
of all Afarmative Pleas exce pt Courts, (403) The Par- 

u ticular is the Ayouching of any Thing in Particular, 

(;) which is not required as to what appears in the 
Record it ſelf, (404) " 
The Demandant cannot aver his Writ on the Ten't's 

biclaimer where no Damages can be recovered, (45: ) 


f Avowry. 

Wl Arowry is not ſo much in the Right as Aſſiſe; (350) 

ere are four Kinds of ir, (361) 

þ Where there is Tenant at L. with Remainder over, 

le L's ought to avow on the Ten't L. (412) Alſo he 

WJ *vght ro avow on his Ten't notwithſtanding he be diſ- 
eiſed, (357, 359) and he may avow upon him, af:er 

be bas made a Feotfment over, till the Feoffor die, 
or the Feoffee render the Arrears; and if he avow on 
de Feoffee, before the Law compels him ſo to do, he 
has no Remedy to recover his Arrears, (359, 360) 
but by 21 H. 8. 19. He needs not avow on any one 
n certain, yet he muſt alledge Seiſin within forty 
tears, and obſerve all other Incidents; and the Ten't 

Z 4 ſhall 
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ſhall have all Advantages except Diſclaimer, 3.“ 
359) See Feoffment and Remainaer. 1 
Authority. _ 4 
An Authority concerning the Publick, (264) 5. 
coupled with an Intereſt, given to more than one, ſha =o 
go to the Survivor, (169, 267) but a bare private Au. A1 
thority ſhall not, unleſs it be limited to the Survivor 
(169, 267) neither can it be executed but by all N 
Perſons authorized, ($3, 267) eſpecially if they bl Fife 
nam'd by their proper Names, and the Thing be to be 
done immediately, (169) But by Statute, if Part ie 
Executors, who have Power to ſell Land, refuſe, 11M (355 
zeſt may, 170. Sec Releaſes B. cnt! 
The Deviſe of a Power to ſell enables one to fe!) WM i'r | 
Thing lying in Grant without Deed, (169) and to {el of 
Part at one Time, and Part at another, (170) but pre bert 
vents not the Deſcent of the Thing to be ſold, (169M 445 
Sce Deviſe. | Khol 
In pleading Authority, it muſt appear that the Sub ie 
tance was purſucd, 404. See Attorney. but 
Ayd. See Aid. allo 
Baile 141, 448. or re 
Bailif. in Al 
Account lies only againſt a Guardian in Socage Dea. 
Bailiff, or Receiver, (259) ure, 
A Bailiff ſhall Account for what he might have got, co. 
and be allowed his Expences, (253) ſo ſhall not lee, 


Receiver, excepr he be a joint Merchant, therefore 

a Bailiff ſhall not be charged as Receiver, (258) Ne 
Robbery of the Goods is a Diſcharge in all Caſe bi: t 

except that of a Carrier, or Pawn-Broker, who would ee, 


not ſuffer them to be redeem'd, 141. tefee 
Baniſhment 202, al 

Bar. Sce Aſiſe and Pleading. try 

Bargain and Sale 224, 272, 335. 0 hi 

Baron and Feme, de de 

A. dis D 

A Male may conſent to Marriage at 14, a Female t, 
72, (129) ns E 


At 


| 
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u this Day no Degrees but the Leyitical make a 
EM larriage unlawful, (324) | 

ar Law the Marriage of a Prieſt was voidable, of a 
Monk or Nun void, (208) 

Divorces of unlawful Marriages are a Vinculo, others 


1 Menſa && Thoro, ((324) 1 


Morriage gives the Husband a Frechold in the 
kife's Land, but meerly in Privity, (446) It alſo 
tres him a Priyity in reſpe& of her particular E- 
kite to enlarge his own Intereſt by Releaſe, Sc. 
,. 396, 397) and Law gave him Power to diſ- 
entinue, (See Diſcontinuance B.) Bur never to defeat 
ber Right to a Frechold, (256, 257, 397) or to a bare 
18 Pofibility ; (72) yer it gives him the abſolute Pro- 
eeerty of her own proper perſonal Chattels in Poſſeſſion, 
143) and the Poſſeſſion of her Chattels real, and the 
whole Intereſt if he ſurvive, and a Power to alien 
„e Whole, or Part, during her Life, (71, 72, 447) 
bit not charge them without Aliening, (270, 447) 
alo it impowers him, during her Life, to releaſe 
ir recover either real or perſonal Chattels being 
„ Action, (447) And either in her Life, or after her 
ben, ro preſent to Churches void during the Cover- 
ure, (175, 448) and alſo by Force of the Statute to 
rover Rent in Arrear before or during the Covers 
ge, 251, 447. 
e C. 

No Man (except K. 202) can give Land to his Wife, 
ny Way of Uſe or Deviſe, (158) yet by his Re- 
Ne, enuring by Extinguiſhment, he may perfect a 

&feefible Remainder in her, (394) A 

Alſo a Wife can't ſell to her Husband but as an 
Utrument to another, (168) nor can ſhe deviſe Land 
o him, (168) nor ſue or be ſued without him, unleſs 
de de abtolutely baniſhed, (202) yet being received on 
Mts Default, ſhe has the ſame Advantage as if ſhe were 
os, and in ſome Caſes more, (459) and may vouch 

de Husband, (297) 5 f as 
8 * 2 There 


c 
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There are no Moieties of a joint Eſtate exeeuted in 
Husband and Wife during the Coverture, conſequently 


ſhe muſt recover, or be remitted to the Whole, or not] 


at all, (273, 448, 452) * | 


A Fine levied by the Wife alone may be avoided 
during the Coverture, (71, 449) Alſo a Fine levied by 
the Husband alone is tortious, (486, 487) but a Fine 
by them both is unavoidable, (449) Bur other Atty 
done by them both are look'd upon as the Ads of tte 
Husband only, 448, 457, 458. 


E. 

A Feme Covert can't be a Diſſeiſorefs by Command, 
or Agreement, but only by her own proper Ad, (455) 
If ſhe be diſſeis'd during the Coverture, and a be- 
ſcent caſt, yet ſhe loſes not her Entry, (337) And 
if ſhe purchaſe an Eſtate during the Coverture, her 
Husband may wave it, and ſo may ſhe herſelf aſter 
his Death, (3, 457) Tho' it were made by Indenture 
or Fine; (448, 449) If ſhe purchaſe two Eſtates, ſhe 
may chuſe either after the Husband's Death, (457) ye! 
by raking back an Eftate, ſhe ſhall be remitted to an 
ancient Right, (448, 453, 457) and being receiv'd on 
the Husband's Default may plead ſuch Remitter, (449, 
454) neither can ſhe, nor her Husband, by any Dil- 
apreement after, avoid her being remitted, (457) 
Tho' the new Eſtate were made by a Diſſeiſor, pro- 
vided the were not of Covin with him, 458. See (Cen 
ditions M. [5 a6 
| Baron and Barony, See Nobility. 
Barretry 471. PEEK 


| ' Baſtard. | 
One born in Marriage, or within 9 Months after 
his Father's Death, (12, 184) cannot baftarded, if the 
Husband were within the four Seas, and not apparently 
diſabled, 33, 334- / PE 
A Baftard is nulins Flius, therefore can't be a Vi. 
lein but by Confeſſion, (184) Is not & Child _ 
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he Statute of Wills or Uſes; (121, 184) cannot be 
heir; (10) nor take by any Limitation made before 
ie was born; yet he may purchaſe by his reputed 
Name, (4) And if a Baſtard Eigne, (334) or his Iſſue, 
333) receive à Rent reſerved on a Leaſe L. (22) or 
ccjoy any other Heredirament in Fee-fimple as Heir, 
3:32) without Interruption during Life, (334) and die 
riſed, and a Deſcent be caſt, (332, 333) Or if @ 


ww C03 — £#*. 


ei the Mulier, (256) the Mulicr, and all others, arc 
barr'd for ever, 333. See Agreement. 
The Trial of Baſtardy is by the Biſhop's Certificate, 
9 119, 452» 
} Bi hops. 
. All Biſhops hold by Barony, (116, 148) Have been 
ulled by Writ to Parliament, (148) Were aneiently 
rade fer Traditionem Annuli, &c. (439) Have an ab- 
bote Fee, (111, 437) Pay no Relief bur by Grant 


r Preſcription, (116) Can be written to by none but 


k.'s Courts of Record, (204) Their Privation, &c. 
Void Acts rending to diminiſh their Revenue as much 
their Death, but not-others, (426) Canterbury is Pri- 
VO v1 totins Avglie, York Anglie, fc. 144. Sec Certificate, 
WU {communication and Aid. | 


) Berovugh Engliſh 164 Sce Cavelkind. 
a Baſcus 6. 
Eurgage 163. 
Eurgb 163, 164, 174. 
By Law 164. See Cuſſom A. 
Capacity. See Purchaſe and Cerporation. 


Ca; ite. 

\ Tenure in Capite is commonly ſpeaking a Tenure 
K. as of his Crown, (:18, 163) Kr. Service in Ca- 
pt2 drew io K. the Wardſhip and Livery of all the 
nleirs Hereditaments whatſoever, if he were within 
de, and primer Seiſin and Livery, if he were of full 
"Be, (124) Socage in Capi;e required primer Seiſin 
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of the Land ſo holden, (125) But a Tenure of K. e 
of an Honour, Sc. gave him no ſuch Prerogative 
125. See Deviſe. 


Caſtle guard 131, 132, 135. 
Cauſa Matrimonii prælocuti, 290, 316. 


Certiſi ate. | 
: = what Caſcs the Trial ſhall be by Certificate 
119 |; | 
8 of Mulicrty may be conſeſo'd and avoid 
ed, (452) | 
On the Iſſue N. Unques accouplex, &c. in Dower, the 
Biſhop ought to certify that the Perties were lawfully 
married, tho' they were under the Age of Conſent, or 
might have been divorced, 49, 50. 


Cefſavit 228, 233, 485+ 


: _ . Challenge. 

Challenges are either to Array, (236) which muſt 

de taken firſt, (246) or to the Polls, (236) which cannot th 

be taken for ſuch Cauſe as might have been alledg'd ee. 
againſt the Array, (246) Either of them may be for 
divers Cauſes, (246) and are either Principal, (236, 


238, 240) ar to the Favour, (233, 239) 7 
They cannot be taken by a Defendant againſt whom It 
the Inqueſt is awarded by Default, (243) But they Bll Ch 
have been allowed in a Writ to enquire of Waſte, &:. bor 
2 . 9 de 
* Partiality, (236) or Malice, or Want of Power nd 
in the Officer, (237) or his being of Kin to, (238) or Hoh, 


under the Power of the Party, (237) or not returning 

a Knight where a Peer is one Party, (237) are good 
Cauſes of a principal Challenge to the Array. 7 

The Array of the principal Pane! muſt be tried 
before that of the Tales, (244) when the Array is 
quaſh'd, Proceſs ſhall be awarded to the Coroners, } 
(239) and ſuch Proceſs may be 47 at firſt by the f 
Plaintiff, on a Suggcſtion that the De Ar- may have 
8 Principal Challenge to the Array, 238, 239. | 

„ : GON) * Challenge 
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Challenges to the Polls are Four fold, (239) Any Subs 
+2, (240) not being a Peer, (240) may in High Troa- 
challenge peremptorily 36. In other Caſes of Life 
this Day but 20, (239) on a joint Vexire, a Juror chal- 
:xed peremptorily as to one, ſhall be drawn as to 
ul, 240. 

A Juror may be challenged principally for four 
(uſes. 1. For his Dignity as being a Peer, (240) 
for a Defe& ; as not having 101. Freehold in Eſtate, 
«Uſe, (364) being an Alien, Villein or under Age, 
42) 3. For actual Partiality or Malice; as being of 
in, a Witneſs in the Deed, having given a Verdict 
orc, having been an Arbitrator, having taken Mo- 
, having indicted the Party for the ſame Cauſe, Sc. 
41, 242) 4. For ſome Offence; as being outlawed or 
namous, 242. 

Challenges for the Hundred are now ouſted in all 
(ſes meerly civil, (242) He 15*a good Hundredor 
79 lives, or has a Freehold' in the Hundred, or one 
de Hundreds, where the Cauſe of Action ariſes in 
wreral, 243. 

Challenges to the Favour are infinite, 242, 

n Appeals, or where K. is Party, or where a Chal: 

Wc to the Array has been found againſt the ſame 
ny, the Cauſe muſt be ſhewn preſently, (244) 

WM Challenges of the Array or the Polls, ſhall, if no 
„vors be ſworn, be tried by two of thoſe impanell'd, 
be appointed by the Court, (244, 246) Thoſe which 
und not in Reproach ſhall be examined by the Jurors 


bah, 245 


Champerty 472. | 
Cha'ter 145. See Corforation. 
Charters. Sce Deeds and Dower. 
Chattels 116. Sec Heir E. 
Church. See Adoocuſon. 

City 164. 

Claim. See Continual Claim. 


Common, 
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| Common. 

Common Appendant belongs of common Right 1 
arable Land for Beaſts of the Plow,. (181) Commo 
Appurtenant is for other Beaſts, and mult be by Grar 
or Preſcription, (182) Neither of them impower u 
pur in a Stranger's Beaſts, (183) both ſhall be appor 
tion'd Alienation of. Part of the Land, to which, &. 
(152) But common Appurtenant is extin&@ by the Com 
moner's Purchaſe of Part of the Land, in which, &. 
(182) Common pur Cauſe de Vicinage is but an Excuſ 
of Treſpaſs, (182) Common in Groſs muſt be h. 
Grant or Preſcription, (182) Common ſans Nombr: : 
grofs cannot be divided, (253) nor apportioned, (228) no 
ſhall it go to the Lord on the Purchaſe of a Villeir 
(174)'nor give a Woman Title of Dower; (46) yet it 
mall not be extina] by a Deſcent of Part of the Lan 
to the Commoner, 228. 

Whatever the Nature of the Common be, whethe 
certain or uncertain, a Preſcription for it cannot ex 
clude the Owner of the Soil; as a Prefeription for the 
ſole Paſture for a certain Time may, 182, 183. To 
other Matters, ſee Appendant and Extinguiſoment. 


Conditlon. 
x A. 

A Condition may defeat, enlarge, or create an E- 
fare, (285) It may either defeat the whole or Part c 
the Eſtate, (305, 307, 339) in the whole, or Part o 
the Land, 287. 5 | 

Conditions are either in Deed or in Law, (255) 4 
Condition in Deed is created either by an expre's 
Clauſe that the Party may re-enter, (285, 2890) that 
the Eſtate ſhall ceaſe, or be void, (304, 384) if ſuch 
a Thing happen; or by the Words Sb Conditione, 11 
qucd, or Proviſo that the Party do ſo or ſo, withont 
more immediately following the granting Clauſe, (255, 
294) or by the Words, that a Leſſce V. ſhall do fort 
ſo, on Rein of Forfeiture, (290, 302) Or by Pro in ti! 
Grant of a Thing cxecutory, or by Cauſa Matei 

ra 
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uti in a Feoffment by a Woman (290, 316) Or by 
[ntentione, &. in a grant by K. or in a Will (290, 
) But Quere, if the Party's Intent, not expreſſed” 
Feoffment, can make an Eſtate conditional (312) 
Eſtates executed can't be defcated by Defeazance 
ade after, Eſtates executory may, (326) 

Remainder Man is bound by the Condition in a Deed 
| which he claims, though he never ſealed it, 320, 


B. 


\ Manumiſſion or Attornment cannot be upon a- 
dition ſubſequent, (367) But any releaſe, (except 
Condition) Surrender, (207) K.'s Pardon, or Grant 
benization, may (367) and any Grant whatever may 
on a Condition precedent, 367. 

a Condition may be extinguiſhed by a Releaſe of the: 
koffor, either expreſs, (393) or implied, as by a Feoft- 
gent made by him, Sc. (327) See Releaſes. By a Feoff- 
ent made by a Feoffor's Heir apparent, it is ſuſpend- 
lafter the Anceſtor's Death, and revives afterwards, 
6%) But it cannot be apportioned but by the At of 
„„ or of K. zog. 1 | 


C. 


A Fe»fment on Condition to do what is malum in ſe 
| abſolutz, a Bond is void, (293) A Bond or Feoff- 
dent to do a Thing, either in it ſelf or legally impoſ- 
de, are abſolute (293, 294) A Condition in a Convey- 
ice, repugnant to the Eſtate conveyed, is void, but in 
Deed collateral is good, (252, 293) See Alienation & 
88:2 4, E, B. . ; 1 EI 2: 
WW Vhcre the Condition of a Feoffment, being for the 
tolfee's Benefit, becomes impoſhble without an 
nner of Default in the Feoffee, the Feoftment is 
uoidable ; but if the Condition of a Bond, Oc. be- 
me impoſſible by the Act of God, the Bond is ſa- 
ed, (291, 293, 310) If a Feoffec, bound by Condition 
wake a Refeofment, become diſabled, either by. 
Laches of his own, (310) or by an Incumbrante, 
actually 
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atually charging the Eſtate, done or ſuffer'd by him, thi 
Feoffor may re-enter, notwithſtanding ſuch Diſahili; 
be afterwards removed, (38) But if a Fcoffor be dil 
abled by Attuinder, or otherwile, to perform a Condition 


on his Part, and at the Day the Diſability be remoy'd 51 
he may perform ir, (311, 312) | A... 
Were the Feotfec is bound to make a RefeoffmentMM.. | 
and the Feoffor dies, the Feoffee muſt make the Eſtatq n 
to his Heir, ©, (308) If more than one were to take fag 
and all die, he muſt make it to the Heir of the Surv !. 
vor, to hold to him and the Heirs of the Surviyor * 
(308, 309) If a Mortgagor die before the Day limite 
for Payment, his Heir or Executor may pay the Mees 
ney, (291) But 2 they cannot 
(295) If 4. being infeoffed on Condition to pay MoWW t: ; 
ney, infcoff B. either of them may pay it, (295M. ; 
Where the Condition is, that the Mortgagor and F. „.d. 
pay the Money, and one of them die before the Day WM, pa 
the other-may pay it, (309) If a Mortgagee die, th nne 
Money mult be paid to his Executors, unleſs the Hei id e 
be exprefly named, (297) where it is impoſſible to pa 
the very Eſtate mentioned in the Condition, eichei off 
through a Miſtake of the Nature of it, (309) or an Ara 
of God ſubſequent, it is ſuchcient to paſs another ber, 
near it as may be, (308) Allo,, where-ever an Eſtate: 


to be conveyed by Force of a Condition is conveyed ! 
Subſtance, the Law regards not the Omiſſion of a Pri 
vilege, (308) or changing, the Kind of the Conveyance 
(294) and a Condition to pay Money to one who is 
Party to to the Deed, may be ſatisfied by the Accep 
tance of any other Thing in full Satisfaction, (296, 
230) but not by Acceptance of a leſs Sum at the very 
Day and Place in the Condition, unleſs the whole be 
acquitted under Seal, (300) neither can a collateral 
Condition be ſatisfied by the Payment of Money, 501 
| D | 


A Tender in Bags of Foreign Money, current by 
Proclamation, is good, (293) And in ſome Caſes 4 


Tender refuſed diſcharges the Party for ever, as 9 
: 4 , = the 


1 y 2 
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de Money tender'd by a Feoffor to the Feoffee was 
rade payable in Nature of a Gratuity, (293) Or 
there the Thing tendered by the Obligor is collateral, 
:95) Or confifts of Bona peritura, (294) Or is conta in- 
ia Defeaſance, (294) Or where the Condition is 

Wit one Stranger ſhall infeoff another, (296) Or that 
ic Feoffce ſhall only make a particular Eſtate, (296) 
iu. if the Condition be to pay Money, or make a 
*WMicoffment to a Stranger, a Tender refus'd ts a Breach, 
05, 296) If the Condition of Feoffment be to pay 
loney lent, (293) or the Condition of a Bond be to 
uy a leß Sum to the Obligee, (293) a Tender refuſed 
wes the Penalty only. 


fis ſafeſt ro appoint a certain Day and Place when 
WW! where a Condition ſhall be performed, (299) If 
bay be limited, a Mortgagor has Time during Life 
pay the Money, (295) alſo an Obligor may at any 
ie perform a Condition requiring his ſole Labour, 
it! cannot be haſten'd by Requeſt, (297) One bound 
„ Condition in a Bond or Feoſtment, to make a 
feoffment to the Feoffor, (295) or to the Feoffor and 
Stranger (209) or that one Stranger ſhall infeoff an- 
ther, ſhall ſave it by a Performance at any Time, if 
e be not haſten'd by Requeſt, (295; 296, 299) But an 
lizor bound by a Condition to do a tranſitory Ad, 
ſuch a local AQ as may be done in the other's Ab- 
Ice, (295) or Executors to whom the Land is de- 
ied to be ſold, (32) muſt at their Peril do it 
reſently, One bound to grant an Annuity, payable 
eirly at Eaſter, mult grant it before the next Eaſter, 
6, 297) An Obligor or Feoffee, on Condition to 
off a Stranger, muſt do it preſently at their Peril, 
also give him Notice, (295, 309) If one be bound 
day Money at a certain Place any Time during his 

bie, he may pay it whenever he finds the Party there; 
ber ifſe he muſt give Notice when he will pay it, 
a: lt A. be bound to B. that C. ſhall infeoff D. on 
nn Day, C. muſt give Notice to D. thereof, and 
4 requeſt 
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requeſt him to be ready on the Day, (298) If no Pla, 1; 
be limited, an Obligor and Morrgager muſt ſeck ti 
Obligee and Mortgagee, if in England, and pay thi... 
Money, (294, 297) Alſo a Feoffee, &. bound by a Co nd 
dition to pay a Rent to a Stranger, which is in Tru; 
but a Sum in Groſs, muſt at his Peril ſeek him, & iy 
(300) But a Man is not bound to render Rent ee 
where but upon the Land, 298. Lim 
Of a Condition in the Copulative both Parts muſt t. 
perform'd, of a Disjunctive either Part is ſufficient 
313- | Wh 
| * d 
No one ſhall take Advantage of the Non. perſonf.;) 
mance of a Condition, who is himſelf the Cauſe ther e 
of, (292, 293) And at Law no one, who was not Heiße F. 
or Succeſſor, or Executor of the Leſſor, c. coul he 
take Advantage of a Condition, which determines nd ho x 
the Eſtate without an Entry, but of others a Strang N. 
always might take Benefit, (301, 302) Not the Wii: 
but the Executor of the Husband, ſhall enter for thy... 
Breach of a Condition reſerv'd by the Husband, on tk Ch, 
Grant of the Wife's Chattel by him, (72) alſo the Hull: p 
band's Heir ſhall enter by Force of à Condition, bel 
nexed by the Hasband to a Feoffment of the Wife 
Land, but his Eſtate ſhall preſently vaniſh, (256, 43 If; 
432) By 32 H. 8. 34. any Aſſignee (either by Conve lie 
ance at Common Law, or by Way of Uſe with Nene 
tice,) having the whole or Part of the Reverſion Mete 
the whole Land, may take advantage of a Conde; 
annexcd to any Leaſe, being for the Benefit of the! 
ſtare, or Payment of Rent, (302, 303) But « Lo 4( 
elaiming by Eſcheat or Mortmain is not within Men. 
AQ, 333, 304. Perf 
| * 0 .. Wecder 
There can be no Re- entry by Force of a Condiii ui 
for Non-payment of Rent without a Demand, (25 in « 
286. See Demand) Neither can any Condition annes tee 
to a Freehold of a Thing lying in Grant, or Liv if 
by Conveyance at Common Law, or by Way of U 
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beriſe, by the ſtrongeſt Words, Sc. defeat it with- 
„ an Entry or Claim, (302, 305) unleſs he who is to 
e Advantage of the Condition be in Poſſeſſion of the 
ud, and the Condition not ſaſpended by his Poſſeſſion, 
ug,, 306) or unlefs the Purport of the Condition be 
"WW; to leſſen the Eftate, and the Party be ſtil} to con- 
Wc in Poſſeſſion of a remaining Intereſt, (304, 306) Bur 
Limitation of any Eſtate, and a Condition of a Leaſe 
that it ſhall ceaſe, &c. require no Entry, 302, 323. 


Whoever claims by Conveyance, Sc. cannot plead a 

mndition to defeat a Freehold without Deed, (314. 
5) but he that comes in by AQ of Law need not 

ben the Deed, unleſs it belong to him, (314) and if 

e Feoffee take away the Deed wrongfully, or there be 

Remitter to an Eſtate above the Condition; or he 

to pleads a Re-entry make no Title by it, there is 
Need ro ſhew any Deed, (315) Alſo on the General 

ue the Jury may find a Re-entry without Deed, 

ig, 316) and one may plead a Condition annex d to. 

"8 Chatiel without it, (315) If a Feotfor re-enter, and* 
Ut Poſſeſſion of a Deed-Poll, he may plead it, though 

:delong to the Feoffee, 319, 320. 

I 


one diſtrain, or bring an Aſſiſe, or accept of Rent 
ert a later Day after a Condition broken, he dif- 
eres wich that Breach, (298) But a Leffor V. may re- 
ee che Rent, the Non-pay ment whereof was a Breach, 

"op" yer enter, 298. > a 
a Grant for Years of a Thing which may paſs with- 
er Livery, with a Condition to have the Fee on the 
terformance of ſuch an Ac makes a Condition pre- 
edent, (311, 505) but ſuch a Grant of Things lying in. 
wry is of no Force to paſs the Fee without Livery, 
ut with Livery, makes the Condition ſubſequent againſt. 

de expreſs Words, (304.) 

it a Condition precedent become impoſſible by the 
it of God or the Party, (292, 395). or if. there ariſe 
an. 
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an Uncertainty in whom the Eſtate ſhall veſt, (30 | 
the Eftate {hall never ariſe. | 
"Hg Iv 
All Grants of Offices are ſubjedt to this Condition 
Law, That the Grantces duly execute them, 323. 8 


Office. 1 


All Conditions in Law requiring Skill and Conf 
dence, like Conditions in Deeds bind Infants and Feml 
Coverts, (321) Other Conditions implied by Commdf 
Law or Statute, do not abſolutely deſtroy their Eta:ciil 


except in the Caſe of Waſte, 322. . 
| N, = . 
| Regularly the Fooffor, &. re-entring, regains h A 
former Eſtate, (287) but can't be reſtor'd ro a Rig z. 
or Privity which was *bſolutely deſtroyed, (43, 15:1; 
287, 306) or forfeited by the Feoffment, (288, 342) il, 
determined after, (287) And if the Words were, TH 
he ſhould hold the Land till he be ſatisfied for the Ren . p. 
behind, he gains no Freehold by his Re-entry, an, , 
loſes his Intereſt by a Tender of the Arrears, (28 70 
But the Profits ſhall not go in Satisfaction, unleſs th 
Words were, Until he be ſatisfied thereof, 288. Ry 
Whoever re-enters or recovers by Force of a Co In 
dition in LA, muſt take the Land with all its Ineum bs 
brances, (228, 322, 435) except a Leſſor recoverin * 
for Waſte, who ſhall avoid a Leaſe made by his Leſſe . 
322. Fe 9 p ing 
| od 
General Words of Gift or Grant may amount to Wi. . 
Confirmation, non e Converſo, 400. e Ri. 
A Confirmation of a void Eſtate or future Iatere fa 
is of no Force, (391, 392, 407) It may ſtrengthen un 
voidable Eſtate without Privity, (391, 408) but cann ond 
enlarge an Eſtate, unlcſs it be made by bim in Re 
verſion or Remainder to the particular Tenant, (39 
408) and have alſo apt Words of Enlargement, (% Un 


3960) 
A Joint Eſtate enlarged, continues Joint. And Eftat 
| | l 
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Com mon continues in Common, (396, 397) a Con- 
ation of a joint Eſtate, either by one Jointenant 
another, or by a Diſſeiſee, will not ſever it, nor 
ringniſh a Right, or Rent ſuſpended without ſpecial 
ſords, 395, 396) | 
4 bare Confirmation by a Lord of his Ten't's Eſtate 
x:rates nothing, (406) yer by ſpecial Words it may 
ze the old Services, but cannot reſerve new, 
35, 407. 
Lind may be confirm'd to a Leſſee Y. for Part of 
Bl: Term, but not to a Frecholder, (388) If Leſſee L. 
Wk: Two voidable Leaſes, the Leſſor's firſt Confir- 
on ſhall ſtand, 392. 


JW 4: Law a Confirmation by the Chapter of a Grant 

we Biſhop, or of his Deed before or after Livery, 

„or by the Ordinary, and Patron having an abſo- 

re Fee in the Patronage, of a Grant by a Parſon in 

r Parſon's Life, made it good for ever, 398, 399, 436. 

Wt a Confirmation by a Diſs'ce of a Diſs'or's Deed, is 
0 Force, 399. 


Fhatever any Entry may defeat, a Confirmation 
ll make good, where made by a Diſs'ce or Feof- 
upon Condition, &c. 397, 398. If my Diſſeiſor 
ata Rent to me, and I grant it over, I confirm it, 
2 A Leſſor L. having an abſolute Fee, and con- 
ing a Grant of Rent in Fee by the Leſſee, makes 
mod for ever, 399, but a Confirmation by one who 
„ qualified Fee, ceaſes to be of any Force when 
tRighr of him who makes it is determined, 398. 

it a Diſs'ce having Right of Entry join in a Feoff- 
it with the Ten't, the Firſt paſſes the Land, the 
ond but confirms it, 400. Sce Remainder. 


Conſanguinity. 
on the Degrees thereof ſhall be computed, 33, 


Cenſi- 
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Conſideration valuable 5. 
Continua Claim. 
Continual Claim made by one whoſe Entry is La 
ful in reſpect of a Diſs'in, or Forfciture, did at La 
ſave his Entry againſt any Deſcent within a Year a 
a Day after the Claim made, 338, 342, and at t 
Day ſaves it againſt any within five Years, 343. 
re- continues his Eſtate who makes it, and defeats t 
Eſtate of the Terten't, and makes his Occupation 
terwards a Diſs'in, and puniſhable in an Action 
Treſpaſs, &*c. 343, 344. IN 
If the Party dare not enter for fear of bodily Har: 
his Claim as near the Land as he dares go, 341, | 
the ſame Effect for his Advantage, but not for 
Diſadyantage, 342. Alſo his bringing an AQiion 
mounts to a continual Claim, ſo as to ſave his Ent 
againſt a Deſcent Caſt hanging the Suit, 349. 
A Claim by the Anceftor, 334, 335, or particul 
Ten't, 338, help the Heir or Remainder Man, » 
could not Claim themſelves. Sce Attorney B. a 
Entry B. | | 
| | Conuſanre 205. 
. It is not grantable in Quare impedit 204, nor Attai 
389. | 


? Conviction. Sce Attainder. 
Copybold. 

Copy hold is a baſe Tenure 104, 107, created by 
immemorial Cuſtom of a Manor, as to Tenemet 
within the ſame, 103, 105, which have been demi! 
or demiſable by Copy, Time out of Mind, 105. 

Tenements ſo holden are forfeited by any Ws 
gone or ſuffered, 189, and alſo by any Leaſe there 
for more than one Year, or any other Conveyan 
(except Surrender) which transfers an Intereſt to {u 
Land; but not by a Relcaſe of a bare Right, 103. 

B 


The Form of a Surrender, 105” 
The Surrenderee is in by the Surrenderor, 105. 


A Surrender to the Lord out of Court needs 10 f. 
| 1 ticu! 
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ular Cuſtom to warrant it, as a Surrender to others 
i: of Court does, 106, 108. Such a Surrender paſſes 
e Eſtate on Condition ſubſequent that it be preſenied 
the next Court, 106, 109. 
any one who is lawful Lord for the Time may make 
muntary Grants of Copy holds, and even Diſs'ors may 
ike Admittances, 104, 105. And the Leſſor of a 
lenor is bound to admit, according to a Surrender 
nen by his Leſſee, 107. | 
No Copy holder can bring an AQtion in K. Courts, 
277, againſt any but the Lord himſelf, 108. 
a Fine may be due on any Change of the Ten't 
utever, and on the Change of the Lord by Death, 
nd of the Reaſonableneſs thereof the Court ſhall 
age, 106. | 

C. 
N-lminſter 2. extends only to ſuch Copyhold Manors, 
hich by Cuſtom had Eſtates T. before, 106, 107. For 
der Matters ſec Courts. | 
Cornage 115, 162. 
Corporation. 

Al Corporations are by Patent or Preſcription, 144, 
dare either Sole or Aggregate, 110. 
any of the latter may take a Chattel in Succeſhon, 
it none of the former except K. 12. 
Of Corporations Aggregate, ſome conſiſt of Perſons 
eapable, others of a Head only capable, and the reſt 
ad in Law, 110, 145. If the latter be tranſlated into 
e former, the ſame Body in effe & remains, 138. 
In many reſpe&s ſuch Corporations differ; for the 
ed of the latter agrees with a- ſole Corporation, in 
e Power ro diſcontinue, 423, 442, to do or receive 
image, 119; to act in Perſon without being neceſſi- 
led to make an Attorney, 110; to take or tranſ- 
* without Decd, 134, 145 ; but not without the Word 
eeſſors, 145; in taking Advantage of ProteQion, 
„ in being diſabled by Excommunication, 203, 


4; in not being able to authorize Livery after - 
Death 


1 


1 


a 


Sw [INDEX 


Death by Force of a Deed of Feoffment made in e 
Life, 86, 87; not to bind his Sueceſſors without Co. 
ſent of others by Alienation, 399, Forejudgment, 1 
or Diſclaimer, except in Quo Warranto, 159, or (vil: 
fering a Recovery, except in a Perſonal Action, 1e 
But neither of them take in the Vacancy of the Heal 


ſhip unleſs by Way of Remainder, 250. 
Any Leaſe or Grant except of antient Offices of N 
ceſſity, 66, not conformable to the Rules preſerite 
by 63 & 13 El. Sc. If made by a Sole Eccleſiaſtie 
Corporation, may be avoided after the Leſſor's Deg 
if by one Aggregate, after the Death of the Hes 
P7- Sce Diſcontinuance, Confirmation, and Eſcheat. 
Corruption of Blood. See Attainder. 


Cottage 101. 


| Covenant. 
Where a Covenant in Deed ſhall deſtroy a Covena 
in Law, 488. | 
Covenants real, often go to an Aſſignee witho 
naming him, 491. 
How the Performance of a Covenant is to be plea 
ed, 405. | 
Covent. See Corporation. 
Covert. Sce Baron and Feme. 
Covin 52, 458. 
C:unt. Sce Pleading and Writ. 


Court. 

The Court Yhall judge of the Reaſonablenels 
Copyhold Fines, 107, of the Time which Ex'ors fs 
have to remove the Teſtator's Goods, 101; what ſhi 
make a Voyage Royal, 114, may adjourn a Cauſe 
Difficulty intro the Exchequer Chamber, 116. 

Courts of Record hold Plca of AQions Vi & arn 
and of thoſe which are for 45s. or more, 175, 34 
and can be created cnly by Patent or Preſcriptic 
346. Their Records are not traverſable, neither © 
they be altered after the Term, 346, or reQifed i ©: 
by Writ of Error, 175. Writs returnable in Qs bere 

| , , 


* 
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re coram Nobis ubicung; thoſe in Common Pleas, coram 
u ſiciariis apud Meſi mona 126 | 
Courrs- Baron muſt be holden within the Manor, 103. 
the Freeholders Court the Suitors are Judges; of 
he Cuſtomary Court the Steward, 103, 104. 
Eccleſiaſtical Courts regularly have Juriſdition of 
latters remediable at Common Law, 147, 148. 
Curteſy. 
If one have Iſſue by his Wife, born alive in her 
life, 42, and the Wife at the Time, or before, or af- 
, 41, 42, be ſeiſed of a Freehold, and Inheritance, 
ho ſuſpended for Years, 41, which by any Poſſibility 
right deſcend to ſuch Iſſue, 57, he ſhall be Ten't by 
bey, 41, if the Wife were not attainted before Iſſue 
„d, 57; but if the Wife's Eſtate be defeated by Re- 
dier, or the Failing of the Foundation on which it 
krends, the Title to the Tenancy by Curteſy falls with 
42. 
a Man is Ten't by Carteſy initiate by having Iſſue, 
„a his Feoffment is no Forfeiture, but gives à good 
e during his Life, yet it ſo far extinguiſhes his 
Tile to be Ten't by Curteſy, that no Re- entry can 
wire it, 42, 43. But a Man is not Ten't by Curteſy 
(„ ſummate tiil his Wife's Death, 44. 
an actual Seifin, where im poſſible, is not neceſſary, 


5.41, 
Cuftom, 
A 


No Cutom or Preſcription is allowable, unleſs it 
re been uſed Time out of Mind, in a peaceable un- 
F'errepred Courſe, and the contrary thereof be not in 
ie Knowledge or Proof of any: Man, 170, 171. Pre- 
rrip!ion is Perſonal, Cuſtom Local, 1751. The Plead- 
'2 of either muſt be ci, contraris Memoria hominum 
u exijtit, 171. 
They ought to be grounded on ſome probable Rea- 
„ 213; for if they be repugnant to natural Jftice, 
tending to make a Man Judge in his own Cauſe, 
'3, or derogatory from the Freedom of the Subject, 
o compel a Freeman to pay Fine for marrying 
Aa is 


—— — — = 
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his Daughter without a Licence, they are void, 21+ 
But a Cuſtom that the eldeſt Daughter ſhall! inherit, 
good, 314. 

A Cuſtom to deviſe Lands may be alledged in 
Manor or Burgh, but not in a bare 3 Town ; a 


a Cuſtom concerning Dower, or to make By-Laws con 
cerning the Commons, or Reparations of the Churc . 
may, 50, 164. * Id 
1 5 it 
Such Things as can't be ſeiſed till the Cauſe of For 0 
feiture appear of Record, and ſuch Things as highly: Yer 
touch the K. 's Prerogative, can't be claimed by Pre#M 1: 
ſeription; others may, 172. as Rents, Sc. 216. And e, 
Ten'ts in Common may be ſuch by Preſcription, 275 
E. 4 
Unity of Poſſeſſion, of Rent, or Common gain'd by,” 
Preſcription, and of the Land out of which they ar.“ 
taken, of an Eſtate equally high and perdurable ii “ 
both, extinguiſhes them, 172, 415. . 5 
| D. Boſe 
There can be no Preſcription againſt a Statute, 164 Nan 
173. but Cuſtom may expound a Law, 130. An Athy © 
mative Statute takes not away a Cuſtom, 166, 174. £ 
negative one, Which is not declarative, does, 174. Ne 
Date, 63, 72. 0s i: 
He 
Day, 207. Sce Dies. * 
Dean. dig 
Antient Deans eome in by Corge d' Elire, the latin: 
by Letters Patent, 145. See Corporation and Dic. 
zinuance. | | Naing 
| Debt. rains 
On a Reſervation of Rent, or a Covenant, or Pr 
miſe, or Recogniſance to pay Money at ſeveral Days 
an Action lies after each Day; but on a Contrad 0 
pay Money at ſeveral Days, Debt lies not till all « . 
* 


paſt, 76, 389. Sec Leaſes A. Executors and Rent. 


De | 
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Declaration. See Writs and Pleading. 
Dedi & conceſſi, 400, 488. Sec Confirmation A. 

and Wananty. | 
* i." Dog 


* 

A Deed has ten Requiſites, 53. Is of no Manner of 
te ct before the Delivery, 72, 73. It may be delivered 
ithout Words, 53, but its Operation can't be con- 
rolled by a verbal Condition annexed to the Delivery 
tereof to the Party, 53, 54. 

It is neceſſary in every Grant of a Thing incorpo- 
tal, 13. not being an original Chattel, 133. 

. , B, 

A regular Deed of Feoffment conſiſts of eight formal 
rs, 8. yet it may be good without any of them, 10. 
o Place be mentioned, it may be alledged in any 
race, 8. | 
\ Feoffee without general Warranty ſhall have all 
de Deeds, 8. A Feoffee with ſuch Warranty ſhall have 
be which concern the Poſſeſhon only, 7, 8. A Rem'r 
lan is bound by the Conditions of the Deed by which 
ic claims, tho' never ſeal'd it, 319. | 


C. 
Fo Deed ſhall be pleaded by a Privy without ſhew- 
Nie, 314, 320, 356. See Conditions H. 
ke, to whom a Remainder is limited upon a Con- 
b wation of the Eftate of the particular Ten't, cannot 
ring Waſte without ſhewing the Deed; but after the 
tf cmainder is executed, he has no Need to ſhew it, 
s. A Deed ſhewn in Court, and not denied, re- 
rains there all the Term; but if it be denied, it re- 
rains there till the Plea be determined, 320. See Ex- 
ren, Grant, Livery and Habendum. 


7 Default. See Quod ei Deforceat. _ 
& 
art Defence. 
blow a Defence in Pleading ſhall be made, 192. 
100 A a 2 The 


Decies Tantum, 472. =. 
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The Force of a Bond to deſend Land to a Feoffce I 
re. 488. . R | 


Deforcement, 427. 4 0 
Degrees of Conſanguinity, how computed, 33 5 
34. 1 25 1. 
Delivery. See Deed A. 4 by 
Demand. 1 \ 


A Demand of Rent to make good a Re-entry muff irt 
be made upon the Land the laſt Day of Payment, 4 
convenient Time before Sun-ſet, and at the moſt no 
torious Place, 284, 285; but a Demand to make good 
a Diſtreſs for Rent, 215, 216, 286, or an Aſſiſe for they 
Denial of a Rent-Seck, may be on any Part of thg 
Land, and after the Day, 262, 286. 1 
A Relcaſe of all Demands is the moſt 7 


388. 
Demurrer, 116, 117, 118. 


Denial. See Diſſeiſin. 
Denizen, See Alien. 
Departure, a Fault in Pleading, 406. 


15 


ha 


Deſcent. See Heir and Entry B. | 
; | cout 
: Deviſe. N Alie 
Of a Will the laſt Part governs, 1 69. J:: 


A Cuſtom to deviſe in what Places good, ſee Cuſto 
A. Such' Cuſtom is not of the ſame Extent in all 
Places, 169: It implies a Power to deviſe a Rent ou 
of the Land, 166, and a Power to Executors to ſell 


dtr. 
le 

l31, 
Fin“ 


169. See Authority. Quære, If the Writ, ex gravi qu (lc 
rela, be incident to ſuch Cuſtom, 165, 166. „er, 

By 32 H. 8. 1. All Lands in Socage are deviſableſ cont 
but while Kt. 's Service continued, only two Third 35, 
of ſuch Land to which K. or Subject had Title eat 
Wardſhip, Sc. were deviſable, 122, 128, 166, 1% (vera. 
{See Capite) without a particular Cuſtom, 166, but WF tre: 
Man was not reſtrain'd by Capite Land ſold before hi n, 
Death, and by a Feoffmeng to the Uſe of ſuch N. pend 
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he ſhould appoint by his Will, he might have paſ- 


e his whole Land, 167, 168. 


A Deviſe prevents the Deſcent to the Heir, and veſts 


Ie Freehold without the Executors Conſent, and gives 
I. Right of Entry, 165, which ſhall not be taken away 


t} a Deſcent, 350. 
_ Diſability. 
Who are diſabled to purchale, 2, 3, to infeoff, 62, to 


CY iriog an Altion, 192. 


He that pleads in Diſability muſt not make a full 
Defence, 192. ; 

ln civil Actions no Man can diſable himſelf, 336, 
69. | 
E. can't diſpenſe with one diſabled by Parliament, 


an A . 
795 323. 7 
Dies. 


Days in Court are either Communes, 205, or SHecialet, 
26, or Grati e, 206, 207. There are alſo Dies jurid ici & 
n juridict, 207, = 

Diſcontinuance. 

Diſcontinuance is either of Lands, or of Proceſs, 423. 


rat of Proceſs is not ſaved by Appearance, as Mil- 


J continuance is, 423. Diſcontinuance of Land is an 


Yienatcon, driving thoſe who have Right to an Action, 


% Ar Law any Perſon ſeis'd of the abſolute Fee in 


tre droit, as Abbots, 423, Biſhops, 437. (Deans being 
ble ſeis'd) 442, Husbands, Sc. 424, being of full Age, 
, might diſcontinue. If Husband and Wife had 
nd in a Leaſe L. the Frechold of the Wife was 
Gſcontinued, and yet the new Reverſion remained in 
her, 430; but Parſons, Vicars, &c. never could dif- 
continue, becauſe they have not the abſolute Fee, 
$35, 437, yet a Recovery had againſt a Ten't L. with- 
but Covin, diſeontinues the Inheritance, 462, and ge- 
erally any Ten't T. being actually ſeis'd of the 
Frechold and Inheritance, by Force of the Tail, 436, 
42, may diſcontinue his. own Eftate and thoſe de- 
pending on it, 424, 425. But if he be not ſo ſeiſed, he 

A a 3 cannot 
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cannot diſcontinue any Way but by a Warrant madd I" 
to a Tertenant, 425, 426, 436, 442. = 


By 1 & 13 El. No Eccleſiaſtical Perſon can diſcon{ 
tinue, 65. By 32 H. 8. 28. No Husband can diſcon® 
tinue a Freehold or Inheritance of his wife, or ang I 
Remainder depending thereon, 424, but he may ſtiſß © 
bar her by Fine, if ſhe claims not within five Year © 
af.er his Death, 424. By 11 H. J. 20. If a Woma 
claiming an Eſtate T. or L. from her Husband, whic 
did not originally come from herſelf, 467, alien, & i: 


either in ſuch Husband's Life, or after his Death, ths M 

next to whom the Lands ſhould belong after her Death Nee 

ſhall have them, 425. 4 - Bd 
A - 5 


Of Things lying in Grant, except Reverſions er4 
pectant on Leaſes, 428, and Adyowſons -annex'd to 
Land, 429, there can be no Diſeontinuance, 428. 

| D. ; 

No Conveyance whatſoever can work a Diſcontid 
=nanc2 Except a Fine, Recovery or Feoffment, 4234 


or a Releaſe or Confirmation with Warranty mad“ 
to a Terten't, 4:8, 436. A Leaſe L. or Gift T. with 4 
Livery, cauſe a Diſcontinuance during ſach Eſtatesy ct, 
and no longer, 428, 431. Nor can ſuch Leſſee of - 
Donee, by any Act of theirs, make the Diſconcinuancg N 
larger, 425. But if the Ten't T. after grant the Reg * 
verſion in Fee, and it be executed in the Grantcs * 
himſelf, in the Life of the Ten't T. he diſ continue * 
the Fee, 428, 429. A Grant in Fee by Ten't T. of 
Things lying in Grant, 428, and even a Releaſe of — 
Confirmation to a Lefice V. of Land, and his Heirs - 
426, 427, or a Grant of the whole Eſtate to one, and 1 
his Heirs with Livery, 427, 441, whether made w!' * 
or without Warranty, 428, 436, 496, tho' they put thg he 
Entail in Abeyance for the preſent, 441, yet they ca! of 
no Diſcontizuance, becauſe they are void or voidable : 

at the Election of the Iſſue, 4:7, 436, 496. The Gran by 


| nine t T. i. ly void by b. 
of a new Thing by a Tent T 1s MCerly 22 
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4 beath, 425. A Warranty annex'd to a Releaſe, Sc. ne- 


rer cauſes a Diſcontinuance, unleſs it deſcends to him 


3 who has Right, 426, 436. 


- 
Where the Reverſion, Ec. is not diſcontinued (as 


where a Donce infeoffs the Donor, having an imme- 


tate Neverſion, or the Reverſion is in K.) the parit- 
cular Eftare 1s not diſcontinued, 430. 


F, 

Where the Eſtate which cauſed the Diſcontinuance 
„ defeated by a Condition, or determined by Limira- 
nen, 431, or drown'd by a Surrender, 333, the Diſ- 
continuance ceaſes. A Diſcontinuance by Matter of 
Record may be avoided by a Remitter in Pais, 457» 


Diſparagement, 129. 


Diſſeiſin. 

Diſſeiſin of Land is a wrongful gaining of the Fee” 
fnjle thereof, 15, either to the Wrong-Doer himſelf, 
er the Perſon by whoſe Command he adts, 266, 267» 
by entring therein, and the lawful Ten't and his Ser- 
vants, &c. being departed, $1, 471, claiming the ſame, 
or taking the Profits, 267, 362, or diſturbing the Ten't 
from entring, 248, or continuing in Poſſeſſion after a 
Claim made by him, 342. 

The taking of the Profits in ſuch a Caſe againſt 
the Owner's Conlent, is of itſelf a Diſſeiſin, tho“ the 
party claim nothing but at the Will of the Owner, 352. 
Ver ;f there be a Term in Efſe, and the Party claim 
that only, he gains no more, 362. And one Parcener, 
331, 479, or Ten't in Common, 283, can't diſſeiſe 
ano her without an actual Ouſter. 

Diſſeiſin of the Demeſnes of a Manor, is a Diſſeiſin 
of the Services, with Attornmenr, 421, 422, but not 
without it: And it is in a Man's own Choice whether 
be will look on himſelf as out of Poſſeſſion of a Rent 
in Groſs by any Act whatever, 422. A Feoffment by 
a Leſſee V. is a Diſſeiſin as to the Leſſor, and yet it is 
good Feoffment between the Parties, 428, 470. 


Aa 4 Fore - 


wrt ct —_—_— 
— = 


— 


j 


' 
oy \ 
: 
: 
l 
\ \ 
1 
5 
t 
SD . 
| | 
: 9 
* | 
44 
14% , 
: ; 
* 
: K 
\ F 
4 | 
all 9 ' 
4 1 
l \ 
\ : 
\ 
* 
l 1 
. 
| ' 


——— — ——— ——— — 
— »- ©» — — — ——— — — ——ä — = — — 


W A * 


Foreſtalling the Way to the Land with Threats off def 
bodily Harm, or ineloſing it, are Diſſeiſins of any 7 
Kind of Rent, 248. Reſcous, Neſiſtence to diſtrain! * 
246, 247. Suing a Replevin, 248. Counter. pleadinq * 
the Title, or vouching a Record and failing thereof 
248, are Diſſeiſins of a Rent- Service, or Rent. Charge ( 
Non-payment of the Rent demanded on the Day 4 
Payment or after, is a Diſſeiſin of a Rent-Charge or, 
Seck, 232. But not of a Rent-Service, 249. And if thai 1 
Ten't were ready to pay at the Day, his Non-paymen f 
after is no Diſſeiſin of any Rent, without a perlonallf 
Demand, 232, 233. 4 


Diſtreſs. : w;tl 


A Diftreſs is incident of common Right to every» 
Rent-Service, 135, and every other certain Service, 
146, accompanied with Fealty, 148, 230. And to Rent, 
reſery'd on a Leaſe W. 102, 214, and to a Rent-Service) 
becoming Seck, without any Default of the Party, 232, 
and to Rent veſted in one by Courſe of Law, 232, or 
granted for Owelty of Partition, 257. But not to 4 
Rent-Charge, without an expreis Grant, 215. 

The Lord diſtreining for Caſtle-guard, 131, or Di Y 
vine Service, 147, ſhall recover Satisfaction in Damages H 
By Statute, a Leſſor may diſtrain for Rent after bu 4, 


Term is expired, 76. | 
6 B. 9754 
Things Fere Nature, are actually in the Uſe of ſome Þ 
| Man, or ſent to a Tradeſman's Shop to be wrought 1 f 
| by him, 74, or fix'd to a Freehold, 75, can't be d. . 


ſtrain'd for Rent; nor could looſe Shock before 270 
e M. 5. 75. The Utenſils of one's Trade can't be d. 
ſtrain'd if other Things can be found, 75. Beaſts thit * 
eſcape into the Land wrongfully, may be diſtrained WW 
| but if they come in for Want of Femes, they can't be. 
diſtrain'd by a Leſſor without Notice, nor by th? 100 


| Lord of the Pee till they haye been Levant, Cc. 75 
| A1 
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At Law, the Lord could not diſtrain Things remoy'd 
before his View, now he may within 5 Days, 247. And 


| ie Diſtreſs be not replevied within 5 Days after it is 
oY taken, he may fell it, 75. 


| C. 
Ohe may diſtrain for Damage-feaſant in the Night, 
:14 But in no Caſe unleſs the Beaſt be on the Land, 


45. 

"i the Lord diſtrain on the Highway, or Things not 
liſtrainable, or where no Rent is due, or the whole 
ſender'd, the Ten't may reſcue the Diſtreſs, 246, 247, 
before it is impounded, but not after, 76. He that di- 
trains living Things, muſt put them in a Pound overt, 
rithin three Miles in the ſame County, and the Owner 
wuſt ſuſtain them; but he that diſtrains Things without 
e, muſt pur them in a Pound covert, 76, 


Divorce. See Baron and Feme A. 
Donative, 438. 
Double Plea, 316. See Pleading. 


Dorp er. 


A. 

Wherever a free, 44, natural born Subject, 44, not 
tainted of Felony, Sc. 57, is ſeis'd in Deed or Law, 
44, 45, ſolely, or in common, 54, 55, more than for 
% Infant, 44, 45. Of the Freehold and Inheritance, 
% 45, 46, of any certain Tenemenr, 46; not being for 
e Defence of the Realm, 46, and it is poſſible that 
te may have Iflue inheritable by his Wife, 44, 57, 
being alfo a natural Subject, 46, 49, and a Chriſtian, 
if. She has Title of Dower after his narural Death, 
' So long as fuch Eſtate continues, 54, notwith- 
tanding the Youth or old Age of either of them, 57, 
t ſhe be more than nine Years old at his Death, 44. 
but ſhe loſes her Title by Elopement, or Divorce 4 
on:ulo, 47, alſo ſhe loft it at Common Law by the 
Hasband's Attainder of Treaſon or Felony, 38, and 
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by his Attainder of Treaſon at this Day, 44, 50, 55 
bur if ſhe be a natural-born Subject ſhe ſhall not lo ? 
her Poſſibility of Dower by the Husband's Alicnation, 9% 
A Wife de facto ſhall have Dower, but not an Aap$ 
peal, (49. See Certificate) ſhe who elopes, 47, 49, 50% 
57, or whoſe Husband is attainted of Treaſon, ſhall 
have an Appeal, but not Dower, 50, 58. | 
Detainment of Charters cannot be pleaded in Bar of 
Dower brought againſt a Guardian, 56. | 


B. 
Where one dies ſeis'd, and his Wife is endowed, ſha} * 
is immediately from him, 22, 327, 329, and conſed " 
quently the Heir's Seiſin, 23, 329, and his Wife's Title U 
of Dower as to fo much is defeated, 45. A Ten't ig 
Dower continues the Husband's Eftate, and ſhall be ara © 
rendant for the third Part of the Services of Right due 
329. , | $ 
= 4 iy 
Of Dowments there be five Kinds, whereof the Fir 
is by Common Law, 44, the Second by Cuſtom, 3% 7* 
The Firſt gives one Third of the Husband's Lands, & 
45, the Second more or leſs, 50, or all, 165. Both res 
quire that the Wife be nine Years old, 44, 48, 49, and 
where they give lefs than all, that the Dower be aly 
ben'd her, 46. T \ 
Such Aſſignment ought to be out of Tenementy 
whereof ſhe is dowable, 51, 54, and unconditional, 514 
and certain, 51, viz. by Metes and Bounds where thg 
Husband was ſole ſeiſed of Land, 47, and by Aſſign 
ment of the third Part of the Profits of Things in 
torporeal, 46, and made by. a Freeholder, 51, unle 
the Land were in Ward to a Lord by Knight Service 
2, 56. | Mb 
? An Aſſignment ſo made, bars all Charges by thi 
| Husband after the Title of Dower, 47, 260. An 4 
Sgnment by a Diſs or, without Covin, binds the Di 
ſeiſee, unleſs it be prejudicial to him, 52, 458, 455 
An Aſigament by an Heir in Satisfaction of he Gr 
owe | 


p41 =, =3 
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J Dower may be pleaded by him coming in as Vouchee, 


2 
| The Value muſt be taken as it is at the Time of the 
6 - Aſznment, 46. 


mands her Dower, and her Demand is rejected, ſhe 
ſhall, in a Writ of Dower, unde Nibil habet, recover 
Damages from the Death of her Husband, 47. 


C. 


The 3d Dowment is ad Oſtium Pecliſiæ, 50, which is, 
pa here one of full Age ſeiſed in Fee, 55, at his Mar- 
e nage aſſigns certain Tenements to his Wife for her 
1 Dower, which he may do without Deed, 50, 51. 

The 4th Dowment is ex Aſenſu Patris or Matris ; and 
is where one of full Age being ſeiſed of Tenements in 
bee, 55, 56, and aſſenting by Deed, the Son, being an 
Heir perpetually apparent, at his Marriage endows his 
Wife thereof, 52. 

By Force of either of theſe two, the Wife, however 
young, 55, May enter after her Husband's Death with- 
out any other Aſſignment, 55, and ſhall be barr'd of 
her Dower at Common Law, 54. 

The 5th Dowment is de la plus Beale, i. e. the faireſt 
of the Socage Land, where the Husband died ſeiſed 
both of Lands holden by Socage and Kt. Service, 56, 


Duke, See Nobility, 
Dum fuit infra Atatem, 432. 


Eccleſiaſtical Perſons, Secular, or Regular, 144. 


Eccleſiaſtical Court, 147, 148. See Courts, Cor- 
poration, Profeſſion. 


Election. 


A 
Ji The firſt Agent ſhall have the Election, 218. He 
%o has two Remedies, may chuſe either, 217. A 


Grantee of Rent determines his Election to take it 
23 


k Where the Husband dies ſeis'd, and his Wife de- | 


Earl. Sec Nobility. a 
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as a Rent or Annuity, by counting on a Writ of An 
nuity, or making a Plaint in Aſſiſe, or avowing fo 
the Rent, 217. But where one may have two Aion, 
for the ſame Thing, he loſes not the higher by bring 
ing one of a lower Nature, 217. An Election made 
by one Grantee is good for all, 218. Where no Inte- 


reſt paſſes, it can't be made after the Death. of the us 
Parties, 218. W (cc: 
It may be loſt by the Default of the Party to whom cu. 
it is given, 143, 219. il 
The Feoffee of the Iſſue in T. may confirm or avoid, je: 

a future Leaſe made by the Anceſtor, 70, 71. 356 
5 lon 
Elegit, 386. | da 
Embracery, 472. * 

: ma 

Entry. def 

& 

A. by 


Writs of Entry are in the Per or Poſt, $2, 83, 527. 

Any Act which would be a Treſpaſs if it amourt} 
not to an Entry, is, in Judgment of Law, an Entry, 
100, 334. A general Entry into Part, reduces a Frec- 
hold in Law te an actual Freehold in all Lands in 
the ſame County, 23. Alſo in ſuch Caſe, a Claim} 
within View is equivalent to an aQtual Entry, whe-| 
ther the Party, by whom it is made, have any Fear or 
not, 342. Bur an Entry into Part of Land whereot 
another is ſeis'd, will not deveſt his Eftate in the rell, 
unleſs it be actually made in the Name of all, 340. 
And where ſeveral Adions are required, or the Land 
is ſubje& to ſeyeral Conditions, there muſt be ſeyeral 
actua!] Entries, 341. See Cortinual Claim. 


B. 
Where one ſeiſed in Deed or Law, 328, of the 


Freehold, 327, and Inheritance, 327, of à cor = won 
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Veredirament, 325, dies by a natural, not civil Death, 
101, 336, and the ſame immediately, 330, goes, 328, 10 
n Heir; not a Succeſfor, 338. In Time of Peace, 
27, the Entry of the Perſon who has a Right to the 
Freehold, 337, is taken away, 325- See Baſtard, 
WM Yet if no Laches be imputable to the Perſon who 
has Right, as being under Age at the Time of the De- 
ſent, 334, or Covert Baron, 335, in Priſon, 335, or 
MJ cut of the Realm, 346, 347, at the Time of the Diſ- 
ein and Deſcent, he may enter: If he were per- 
erually Non Compos, 335, 336, his Heir may enter, 
336. If one enter into, and die ſeis'd of Lands be- 
longing to a Body Politick in Time of Vacation, the 
Succeſſor may enter, 350. 

Alſo one who has a bare Title of Entry may enter 
notwithſtanding a Deſcent, 328, 329. And a Recoverer 
may enter on the Heir of the Recoveree dying ſeis'd 
before Execution had, 326. So may an elder Brother, 
teu after the Death of the younger, who died ſeiſed 
by Abatement, and claimed as Heir to the ſame An- 
ceſtor, 330, 331. If a defeaſible Inheritance deſcend 
to one one who has a Right of Entry to the ſame Land 
jointly with another, both may anter, 464, 465. | 

At this Day one may enter on the Heir of any Dis- 
ſcifor, if the Anceſtor were not quietly ſeiſed 5 Years, 
but not on the Heir of a Feoffee or of an Abator, or 
Intruder, dying ſeiſed, without continual Claim, 326, 


277 342» 
C. 


An Entry for the Time taken away may revive, if 
the Eſtate which deſcended determine for Want of 
Iſue, 327, or be defeated by Remitter, 327, or by a 
Re entry for Breach of a Condition, 337. If the Diſ- 
ſiſor's Wife be endowed of Part, 329, or the Wrong- 
doer come to Part by Purchaſe or Deſcent, 330, the 
Entry is reſtored for ſo much. 
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D. | 

A Reverſioner may enter to avoid a Deſcent, 339 of 
and even any Stranger may enter of his own Head on * 
Diſſeiſor, or the Alienee of a particular Ten't hayi Tin 
committed a Forfeiture, 334. W x 
Error. 4 ot 

Writ of Error, by what Words releas'd, 385, It lie 
not of an interlocutory Judgment, 255. I 7 


Eſcheat, y T 
Land given to a Body Politick goes back to the Dog Ane 


nor when the ſame is diſſolved, 21. Land may eſche#Y:,;, 
to the Lord, either for Want of Heirs, or by Attzinn + 
der. By Attainder of Treaſon, it goes to K by al "nt 
tainder of Felony, to the next Lord, 20. an 


A Defendant ſlain in an Appeal, has been adjudged Hoa 
to be hang'd, that the Lord might have his Writ am 
Eicheat, 498. Bur one hang'd by Martial Law forfeih r 
nothing, 20. | | 

If there be a Ten't by Title when a Diſſeiſee dieß Net 
without Heir, there can be no Eſcheat, 357. An , 
vowry for Rent, Acceptance of Fealty from a D 
feiſor, bars the Lord of his Writ of Eſchear, and a } 
bare Acceptance of Rent from an Heir or Feoffee doe i; 
the ſame, 357. . 

The Lord by Eſcheat, as to ſome Reſpedts, is i 1 
fo come under the Ten't, 450, 451. Sce Attornment B in 
Conditions F. pas 

An Eſcheat takes not away an Entry, 323. j 

Eſ: nage. / 

He who held by a whole Kant.'s Fee, 113, ought to be 
with K. 113, or his Lieutenant, or Lieutenant's De: 
puty, 4, in the War, either in Perſon or by anothers 
ſent in his Stead, 114, 40 Days, 113, from the Time the, 
Army entered the foreign Nation, 116, 8 

If the L'd himſelf went to the War, 114, he ſhould 


* 
: 


have Eſcuage of all his Ten'ts who held by Eſcuapa 
and went nor, 117, 118. But not before it was aſſeſt d 4; 
by Parliament, 117, Nor of thoſe who held by 


Cornage, Cc. becauſe they held not to go with T3 " 
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ine War, 114. Nor where one Ten't mediate or im- 
nediate went to the War, 115. 

Whether the Tenant were in the Hoſt the whole 
10FJTime, was tried by the Marſhal's Certificate, 118. 

I Eſcuage uncertain was Knt. Service, but Eſcuage 

. eertain was but Socage, 117, 118, 135. 
lie Eſtate. 

"J Etlate and Intereſt arecolleQive, 393, 441. 

here can't be two entire Eſtates of Fee ſimple in 
Do Ine ſawe Land, at the ſame Time, in different Per- 
ehh ons, 26, 471. | 
i aA greater Eſtate may 1 a lefs, but a leſs can- 
* tot ſupport a greater, 98, for a greater Eſtate in one's 
en or autre Droit, always drowns the leſs in one's 
own Right, 435, 40, 397, except where Land is in the 
ame Conveyance given to Two, and the Heirs of one 
"TY :f them, 268, 269. Neither will an intermediate con- 
agent Remainder prevent the Drowning of the par- 
ticular Eflate till the Contingency happens, 40. 

A Confirmation of the Eſtate of a Leſſee L. to hold 
bi; Eſtate in Fee, paſſes nothing, 40 

How an Eſtate may encreaſe, 476, 477, for other 
Matters, ſee Curteſy, Dower, Leafes, Fee, Purchaſe 

| Eftoppel. 

Eſtoppel may be by Record, and by Matter in Wri- 
ing, and Matter in Pais, 350. It ought to bind both 
Parties, and extends not to ſtrangers, 450. That which 
cauſes it ought to be certain to every Intent, preciſely 
armed, and material, 451, and directly contradictory, 
.. )). Matter alledged by Way of Suppoſal in a 
Count, is no Eſtoppel after a Nonſuir, 451, 452. An 
"YI Indenture by which an Intereſt paſſes, works no E- 
oF koppel, 67, 68, 77. | 
4 Where the Truth appears on the ſame Record, it 
3 "2y be alledg'd by the adyerfe Party, 452. 

Eltoppel againſt Ftoppe!, puts the Matter at large, 
151. 

Strangers may take Benefit of Records tending to le- 
kitimate or diſable the Party, 452. 
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An Eſtoppel of one as Heir to the Mather bars x f 
his Claim as Heir to the Father, 467. See Indentare au 
Acceptance. 1 


Evidence. 
What is good Evidence, 10. | 
Matter of Juſtification muſt be pleaded, and eannof 
de given in Evidence on the general Iffue, 91, 92,379 
80. F 
8 1 Exchange. © 
A Conveyance by the Word Exchange, 85, implies e. 
Warranty, 261, 483, and if it be executed in the Liſe 
of both Parties, 86, paſſes a Freehold without Liver: 
85, and being made by an Infant, is not void, but vid 
able, 87. 3 
A new Rent may be granted, or a Rent in Eſſ re 
leaſed, bur a Thing merely perſonal can't be rele ſc) 
c. in Exchange for Land, 85, 86, The Things gi 
ven and taken in Exchange, need not be equal in Va ! 
lue or have the ſame Quality of Eſtate, but they mult} 
have the ſame Quantity, 86. > 
Exception, how it differs from Reſervation, 73, 74. | \ 


Evxcommunication. * If 


If one excommunicate within the Realm, 203, ſue In t 
any Action in his own or another's Right, 203, een 
gainſt any but him who excommunicated him, 203, and""c 
the Excommunication be pleaded againſt him, and te-M':" 
ſtified under Seal, c. 203. Of one who has ordinary 5. 
JuriſdiGion, and is immediate Officer of K.'s Courts, bes 
204, the Defendant ſhall have Judgment to go quit er 
without Day, &c. 205, but the Writ ſhall not abate. A 


Execution. Wa 

Execution ſhall be awarded without Suit for none , 
but K. 387. It requires not any Delivery of Seiſin by WW... 
the Sheriff, where the Demand of che Original is cer- Wf;.1 
tain, 51. Any Execution is diſcharged by a Releaſe W...: 
of the original Debt, 121, 388, but none, except à x 
Scive facias, 387, is barred by a Releaſe of Action, MW... 


8 0 ls 
385 By 1 
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I By 38 H. 8. 5. Any Ten't by Ex'on being clearly 
'FÞr::ted of his whole Eſtate in the whole Land, ſhall 
ve a new Ex'on againſt him, who was Party to the 
a, bur if ſuch Party were a Purchaſer, not unleſs he 
Je other Lands liable to it, 386, 387. 


79 Evecutors. 

I perſons diſabled to ſue in their own Right, 185, 
3j, 195, 202, not being excommunicate, 204, may 

« © Yi: as Ex'ors, and one profeſs'd may ſue his own Ex'or, 

iſch J | 

s here two Ex'ors join in an Action, the Nonſuit of 

Ie does not nonſuit the other, 222. 

Y Lx'ors ſhall have any perſonal Intereſt given by 

ute to the Teltator, 120, 387, And in ſome ſpe- 

J Caſes, as for Relief, Sc. may have Debt where 

- $M": Teftaror could nor, 222, 25d. 

They may releafe before Probate, 389. 


act! Exemplification, 314. 
. Expoſition. 
vo Deed ſhall be made void, that by any ConſtruQtion 
Jo be made good, 10; therefore if Land can't paſs 
ne n that particular Manner which was deſigned by a 


. Conveyance, if by any Conſtruftion it may paſs an- 

ber Way, it ſhall, 81. Alſo the Words Mal be 
ranſpoſed, rather than a Grant ſhall not take Effect, 
25. A Warrant not expreſly limited to any Perſon, 
des by Implication to the Feotfee, 481. Bad Gram- 
ber vitia'es not a Deed, 223. 

AStature ſhall never be o conſtrued as to damage a 
Han wholly innocent, 469, Neither ſhall the general 
words of a Grant be ſo conltruet as to work a Wrong, 
I: In joint Grants, the Law will conſtrue one to pre- 
te to avoid a Wrong; and if the whole can't law- 
iy pals from both Grantors, fo much ſhall pais from 
ach as may lawfully paſ, 401. 

No Grant ſhall enure againſt the expreſs Purport 
Pereof, 414, 415. Quoties in Verbs nulla ambiguitas eſt, 
u Expoſotio contra Verba expreſſa fienda eſt, 223. 22 

| 1 
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Que Dubitationis Cauſd tollende inſeruntur non led. 
comniunem Legem, 289, & Expreſſio eorum que tacite 
ſunt nihil operatur, 277. 

A Grant of Rent de qualibet Acra, enures out of eve. 
Acre, 224. See Fointenants. 

A Disjunctive in the latter End of a Sentence d 
joins the Whole, 313, for other Matters, ſee Prov 
Grants, Agreement. 


Extingui ſoment. 

Rent and Common, Oc. are hut ſuſpended, not e 

tingurſhed by Unity of Poſſeſſion of the Land chatte 

therewith, if the Eſtate in both be nor equally hij 
and perdurable, 172, 173, 415- 

A Grant of Rent to the Ten't of the Land, enur 


by Way of Extinguiſhment, 408. . . 
Extortion, 47, 472- ); 
fart 
Falſifying a Recovery, &c. | 

At Law a Leſſee Y. could not fallify a Recove 
againſt a Frecholder, but now he may, 70. Yer F. 
very Ten't cannot falſify a Recovery againſt ton 
Lord, 160, and no one can fallify a Point tried Hr 
Jury 461, ton 
; F. | eat 
Fealty. mu 
. 1 A 
Fealty is an Oath to be true to the Lord, and Wi. 
perform all the Services due, which muſt be done . 
proper perſon, 112, 113, by every one who hold 4 
another, either at Common Law, 143, 144, 148. 0" WF. 
Copy, 109, not merely at Will, 102, or in Far, 
mo in, 146, notwithſtanding all other Seryices be ext". | 
149, 145, 151, and it is a Seiſin of all Services, 113: 12 
. | E. 
Fee. Hein 
A. | BY 
Fee ſometimes ſignifies an Eftate to a Man and M 


Heirs, ſometimes Land, as holden of another. 1: F 
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taken in the firſt Senſe, is either Simple or in Tail, 
either of which can paſs in a Grant or Feoffment with- 
it the word Heirs, 15, 28, 29, which includes all near 
remote, born or to be born, 13, for a Gift to 4. or 
js Heirs, or to 4. and his Heir, 12, or to 4. and his 
luc, 29, or Children, 13, gives him[ but an Eſtate L. 
fer the Word Heirs is not neceſlary in Deviſes, 14. 
Fines, Recoveries, 14, and ſome other ſpecial Convey- 
nees for particular Reaſons, 13, 14. Alſo it may be 
ipplied by Reference, as by the Clauſe, in forma pre- 
, fc. 15, 29. 

Every Fee-ſimple and Tail have ſome eſſential Pro- 
xrtics, Which eannot be reſtrain'd by any Condition, 
u that the Ten't ſhall be diſpuniſhable for Waſte, the 
life ſhall have Title to Dower, the Husband to be 
Ten't by Curteſy, 313. 

No ſuch Eſtate can be moveable but by Cuſtom or 
articular Agreement upon a Partition, 6. 


B. 


fee ſimple is either abſolute, or qualified by Condi- 
on or Limitation, 2, 39. Each of theſe is larger 
dean any other Eſtate, and will not admit the Limira- 
on of any Remainder after them, 26, and may be 
targed with a Rent in Fee one Way or other, whe- 
tier they be movable or immovable, 434 
Antiently no Man could alien Land deſcended to 
im, unleſs ro reward his Servant, or in Frankalmoin 
r Frank. Marriage, 145. Bur at this Day regularly, 
rery Ten't in Fee ſimple may, at his Pleaſure, alien 
ie ſame, $11, and cannot be wholly deprived of ſuch. 
Pwer by any Condition, yet he may be reſtrain'd 
rom Altenations tortious, or to particular Perſons, 
512; 

Fee-tail, which is on Inheritance reſtrain'd to the 
deirs of the Bodies of ſome particular Perſons, 28, 
3,33, and was made a particular Eſtate by N. 2. is 
till deſcendible as it was before, but after that Sta- 


ate it could not be alicned, charg'd or forfeited, as it 
might 
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might have been before by the Donec, having Iſſue i 
heritable alive, 27. 

Whatever concerns Land may be intail d with e 
W. 2. 28. but no Perſon is enabled by that Statute 
take an Eſtate who was diſabled at Law, 175. 


D. 

Tail is either General or Special, 28; the firſt 
where Lands are given to one and the Heirs of hi 
Body, 28, or to two Men, or to a Man and his of | 
ther, 267, or to two Men and one Woman, 36, 26 
and the Heirs of their Bodies. A Gift to an eldeſt Soff6 
and the Heirs of the Body of his Father, gives hi 7 | 
an Entail. A Gift to him and his Heirs of the Bo 
of his Father, gives him a Fee, 37. ; 

Special Tail is where Land is given to one and ht 
Heirs by ſuch a particular Perſon, which is goo 
tho' both of them be married ro different Perſons 4 
the ſame Time. By a Gift to Husband and Wife, j 
there be a Limitation equal to the Heirs of both then 
Bodies, both take a ſpecial Tail, if to the Heirs of HN 


$ 
; 

4 
. 


* 


only begotren of or by the other, the Party to who 
it was ſo limited only takes it. rer 

Some Gifts in T. as thoſe in T. Male out of the Le 
ter, are in the Equity of W. 2. Whoever inherits bl '" 


Force of ſuch a Gift, muſt convey bis Deſcent who! 


by Heirs Miles, Sc. A Gift to one and his He'l 
Males by K. is void, in a common Grant gives a Fell %% 
in a Will an Entail, 38. boo 
| = | Vow. 

- A Writ of Error by the Iſſue in T. can't be bart 1074 
by a Relcaſe of the Anceftor, 28. Alſo an Eſtate Wt 

originally given by ſome King, can't be barr'd by 2" Land 
Act whatſoever done or ſuffered by the Ten't wi 0 
the Reverſion or Remainder continue in the Cros 
477. But any other Eſtate T. may be barr'd by | 
neal Warranty and Aſſets, 313, 480. or forfeited © 

Attainder of High Treaſon, 477, 593, and not on. 


the Entail, but allo the Remainder and Renee 
ther 


Co 
Neo 
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'reon depending may be barr'd by a common Reco- 
ry, 462, 477, notwithſtanding any Condition to 
be contrary, 313. Yet if a lineal Warranty and Aſ- 
I deſcend to the Ifſne, and he alien the Aſſets, and 
e without bringing a Formedon, his Iſſue ſhall not be 
tr'd, 501. See Attainder, 

ali an Entail may be barr'd by a Fine, 477, and it 


ſt ay be charged with a Rent granted by the Ten't in 

i naderation of a Releaſe of Right, and if an En- 
doe cut off, any grant made by the Ten't before, 
26 comes indefeaſible, 392, 438. See Leaſes A. 


ren't T. may be reſtrain'd by Condition from ma- 
np a Leaſe by Force of the Statute, 312, and may be 
zpower'd by a Condition to alien, 313. 

if Ten't T. within Age make a Feoffment, and be 
W'iainted, and die, his Iſſue is put to a Formecon, 733. 
0008 4 Ten't T. can't have ſome Writs, which Ten't in 
e may have, 424, 425. 


118 Where Land is given in ſpecial T. and after it be- 
hole impoſſible by the Act of God, that there ſhould 
ner be any inheritable Iſſue, the Donee is called 
gent T. apres, c. and has eight Qualities ſuperior 
\thoſe of a bare Ten't L. but has no larger Eſtate, 
5 

Felony, Force of the Word, 499. 

Such Felony as 1s puniſhable by Death, corrupts the 
ood, and forfeits Land in Fee, at this Day bars rot 
ber, 500; is implied in a Statute by the Words, 
wat judicium ⁊itæ & Membrorum, but not by the Words 
kat the Offender ſhall be ſubject to K.'s Will, Body, 
Lands and Goods, 500. It diſables one to purchaſe to 
is own Uſe, 2, 62. Pardon thereof extends not to 
mh Treaſon nor Piracy, 493. 


Feoff ment, Fee ffor and Feoffee. 


Thoſe who are diſabled to purchaſe, are diſabled to 
Weof, non e converſe, 62. F 


The INDE X. 


A lawful Feoffment deveſts all wrongful Eſtates, 1 
A Feoffment by a Leſſee V. is a Diſſeiſin as to thi 
Leſſor, and yet is a good Feoffment between the Pa 
tics, 427, 470. | : 

The Feoffor is Ten't to the L'd's Avowry till all th 
Arrears of Rent be paid, but the Feoffee is very Ten 
112, 359. 

The Feoffor is Ten't to the L'd's Avowry till all th 
Arrears of Rent be paid, but the Feoffee is very Ten 
112. Sce Axocury. 

For a Deed of Feoffment. See Deed B. 


Fict ions. n 

Fictions in Law always equitable, 224. See 4 
ment. * i 1 
Fine. rel 


A Fine with Proclamations bars all Strangers unde 
no Diſability, not claiming within 5 Years, 349, 4: 
"7; 
For Fines by Feme Coverts and Ten't T. Sce Re E 


and Baron and Feme D. ; bw 
Fine and Ranſem, 191. 3 
Forcible Fentry, 343, 344. * 


Foreign Voucher, 156. 


Things done in foreign Countries, how plcadablW.,; 
and triable, 347, 348, 349. | 
Forejudgment, 153, 154. ati. 


Forfeiture. 

Any Eſtate in a Thing lying in Livery, 339, in Po 
ſeſſion or Remainder, 339, being leſs than an Inher 
tance, 40, 340, may be forfeired by Feoffment, de 
veſting the Reverſion or Remainder, 339, 426, but nd 
by a Leaſe and Releaſe and Confirmation, Cc. 420 
Ouere, If a Leaſe by a Leſſee L. to the Leſſor for th 
Leſſee's Life, with a Remainder over to the Leſs 
and a Stranger, be any Forſeiture, 430. * 
3 uc 
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1 Such Eftates in Things lying in Livery or Grant 
t be forfeited by Matter of Record 5 Ways. 1. By 
Pa : nation, whether it deveſt the Reverſion or Re- 
inder, or not, 39. 2. By Claim in a Court of Re- 
:d (expreſs or implied) of a greater Eſtate than the 
N has a Right to, 339. 3. By affirming either ac- 
zely or paſſively, the Reverſion or Remainder to be 
a Stranger, 51, or being of Covin to Recovery, 
thont the Aſſent of him in Reverſion or Remainder, 
nearing judicially of Record, 4, 5, 462. 
He who enters for a Forfeiture comes under, and is 
zelt to the Charges of the particular Ten't, 228, 
n f 
4 Forfeiture is not purged by a Re- entry for a Con- 
on broken, 287, 288, 340. A Forfeiture generally 
ren by Statute for a private Wrong, goes to the 
ity wronged, 245, 247. See Eſcheat, Indictment, and 
5.0, 
Formedon. Sce Aſſets and Fee E. 
Frankalmoin. 

Every Ten't in Frankalmoin muſt be ſpiritual Corpo- 
nion, 144, 146, and hold of the Donor or his Heirs, 
9. Conſequently ſuch a Tenure can't be reſerved 
7 a Subjekt, ſince the Statute of Ouia Emptores, with- 
ita Diſpenſation thereof, 150. And if a Seigniory in 
Finkalmoin eſcheat, c. the Ten't ſhall hold of the 
txt Lord by Fealty, 151. 
Before the Statute had altered the Manner of cele- 
rating Divine Service, 146, ſuch Ten'ts were com- 
-Ilable by the Spiritual Law, upon a Complaint to 
e Ordinary or Vilitor, to ſay Prayers for the Souls of 
de Founders, &c. 146, 147. And in ReſpeQ thereof 
e diſcharged of all other Services whatever, 146, 
43, and may compel the Lord to acquit them againſt 
| other Lords, 152. 
They cannot be diſtrained for a Neglect of their 
Duty, becauſe nothing certain was reſerved in the 
reation of the Tenure; but thoſe who hold by any 
vine Service ſpecially expreſs'd, may be — 

3 


abl 
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and compelled to pay Damages for their Neglect, 14 


148%, | 
| Frank Bank, 165, | 
Frank Marriage, 3, 30, 31, 263, 


Fraudulent Convey ances, 5. fi 
Statute of Frauds, 7), 78. pre 
the 

-Freehcld. x 


A Frechold in Land is the Eftate which makes 
Man Ten't to the Præcipe, 356, and muſt be an Etta ( 
L. at leaſt, 61. It cannot paſs without Livery, exce 
in ſome ſpecial Caſes, 85, 105, 304; yet both a Frey 
hold in Law, and alſo in Deed, may in ſome Caſes b 
veſted in a Man without Entry, 356, 362. 

A Freehold in Law gives Title of Dower, 44, (80 
Curteſy) and deſcending to an Heir, takes away an Et 


try, 327, 328. See Voucher. | 
An Eſtate of Frechold in Rent cannot be create bi. 
out of a Term Y/ 224. the 
Gavelkind. ray 

Gavelkind makes all the Sons equally inheritable viW>'s 

the Cuſtom of the Fee, 262. Both Gavelkind and Bur le 


Engliſh differ from the Common Law as to the Titles 

Dower and Curteſy, 42, 50, 165, and differ from a 

other Cuſtoms, it being taken, Notice of by the L“ 

when generally alledged, 263. F 

Glebe, How charged, 437, 438. See Parſon. 
Grant. , 

The Word Grant is general, and may be conſtruc d- 
to amount to any particular Conveyance ; non e Coll He 
verſo, 400. In a Leaſe Y. it implies a Warrant, 488. Wl Co 

The ſame Deed may enure partly by Way of Grant 
partly by Exringuiſhment, 408. A Rent granted 1M ; 
Parceners by Owelty of Partition, ſhall deſeend e. 
Courſe of Parcenary, 256. A general Grant of Re 
by two Ten'ts in Common ſhall enure ſeverally, 280% ci: 
256, 357. See Expoſition, Deed, Feoffment, Surrender, al f.. 


Confirmation. ö Ant 
I , | Guardia 


The INDE X. 


Guardian. 


Guardian by Common Law is either by Nature, Te- 
ure or for Nurture, 139, 140. 

1. The Father's Right by Nature to the Guardian- 
hip of his Son or Daughter, being Heir apparent, is 
referred to the Title of the Lord by Kt. Service, as to 
the Marriage, but not as to the Cuſtody of the Land, 


132, 139. 
B. 


Guardianſhip by Tenure is either by Kr. Service or 
docage. The Lord by Kt. Service had the Marriage 
ind Wardſhip of the Land of an Heir Male, till his 
age of 21 Years, 120; of an Heir Female till her Age 
of 14 ; and by W. 1. if ſhe were unmarried at her An- 
cettor's Death, till her Age of 16, to tender her Mar- 
nage within that Time, 120. 

He could marry his Ward but once, 128, and for- 
{cited all his Right by diſparaging an Heir Male under 
the Age of 14, 129; had the ſingle Value of the Mar- 
rage by Common Law, without any Tender; and by 
Latute, the double Value of an Heir Male refuſing his 
Tender, and marrying againſt his Will, 130; for 
either of which he might ſue, or detain the Land; and 
he held the Land detain'd for the ſingle Value as a 
Pledge; for the double Value as a Satisfaction, 61, 
zo. Sce Ward. | 


C 


The next of Blood, 135, 136, being of full Age, and 
nor, Ec. 138, and not poſſibly inheritable to the 
Heir of Socage Land, 135,136, 138, 139, ſhall be his 
Coardien till his Age of 14. 135, 136, 141. Of Bro- 
mers being Uncles to an Heir of Land in T. the elder 
v preferr'd; of the Couſins of the Part of the Father 
or Mother, he who firſt ſeiſes rhe Heir, 138. 

The Father, 139, and every other Socage Guar- 
clan, 136, or whoever occupies the Land as ſuch, 141, 
ſhall account to the Heir at his Age of 14. 136, 1409, 
d be allowed his AT" 136, and for what he 

was 
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was robb'd of, Ec. 140. But after the Heir's Ape o : 1 
14 he ſhall be charged but as Bailiff, 141, and half, 
not account for a Marriage after that Ape, 137, +. 

Guardianſhip in Socage can't be forfeited by Attainf 
der, and goes not to the Husband or Executors of th, 
Guardian, 139, 140, as a Guardianſhip by Kt. Serviced 
did, 141. 1 | 


If an Heir have no Inheritance lying in Tenure, anc 
the Father diſpoſe not of his Cuſtody, the next of Ki, 
ought to have it according to the Rules abovelaid, 137 

By Statute, any Father may diſpoſe of the Tuitiog 
of a Minor to any one, not being a Popiſh Recuſanr] 


134, 139 
Habendum, 8. 

The Habendum may enlarge the Premiſſes, 396. I 
may allo ſever a joint Eſtate therein given, 269, 276 
And by expreſs Words may reſtrain a Fee-fimplg 
therein to a Fee tail, 29. 

Regularly, none can take a preſent Eſtate who ar 
not named before the Habendum, 10, 29, 37, 38. 


Heir. 

n A. 

An Heir muſt be a natural lawful Subject, 11, has, 
ving humane — 10, born either in Wedlock a 

within 9 Months after his Father's Death, 11, 12, 8% H 


| 
| 


1 


' el 


Yet he may be an Outlaw in Debt, 12, attainted off ii 
Hereſy or Premunire, 12, 500, and Ideot, Leper, S 
12. anc 
One Anceſtor can't take from another the Power offifenc 
binding one who is a common Heir to both, 20. er « 
: m 

B. [th 


Whatever is grantable by the Great Seal is deſcen;.. 
dible by the Rules of Common Law, 12, No Livin. 
tion can alter the Courſe of Deſcenr, 12, therefore une 
a Fee be limited to the Heirs Male, 38, or eld 


Heir 


The INDE X. 


: zirs Female, 39, or Heirs of the Part of the Mother, 
yet it ſhall deſcend by the common Rules of Law: 
Fit Arms deſcend to the Heirs Male only, 28. 

I Ercry Heir to Land in Fee-ſimple, 16, 21, or to a 
F'crraoty, or to ſue an Appeal, 21, muſt be of the 
hole, 16, 21, and alſo of the moſt worthy Blood, 

„ 21. 

Ine that is next of Kin Jure Repreſentationis takes as 
Wir, the next Jure Propinquitatis takes by Purchaſe, 16, 


ict 


Kit the Father, but the Uncle ſhall be Heir to the 
1371" but if the Father have a Son born after, he ſhall 
tiogWrer on the Uncle, 16, 17, and if the Uncle get an 


zual Seiſin, the Father may afterwards be Heir to 
im, 17. But the Father can never be Heir to à War- 
wty made to or by the Son, 17. | 


C 


All thoſe of the Blood of the Father, ſhall firſt be 
irs to a Purchaſer, and then thoſe of the Blood of 
ie Mother, 18. But Land, or an Uſe, Sc. deſcended 
one as Heir to his Father or Mother, ſhall rather 
cheat than go to any, not of the Blood of the firſt 
Purchaſer, 18, 19, 20. Unleſs the Heir made himſelf 
: Purchaſer by taking a new Eſtate in ſuch Land, &c. 
, NA 8, 1 , 
k 0 4 D. 
155 He that claims a Fee-fimple as Heir, muſt be Heir 
d bim chat was laſt actually ſeiſed, 17, 22. Conſequent- 
„if an elder Brother get aQual Seiſin of an Uſe, 
ind, Rent, Advowſon, Sc. in Fee-ſimple, Sc. de- 
ended to him from the Father, and died, the Si- 
er of the whole Blood ſhall have them as Heir to 
n; if he get not ſuch Seiſin, the younger Brother l 
{the Half Blood ſhall have them as Heir to the Fa- 
der, 22, 23. But Eftates T. and Dignities, deſcend ll 
lays to the Heir of the firſt Donees; and Crown | 
unds Jure Ceron.e attend the Crown, 24. * 


cr C 


ſcen 
mite 
re | 
elde 
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| E. | 
No Bond, Leaſe V. or other Chattel, 12, 494, exce 
Heir-looms by Cuſtom, 27, can go to a Subjedt's, 
Heir, tho' they be ſo limited, 71, 448. But Fiſh in 
Pond, &#c. go to the Heir, 12. Alſo an Action agait 
one who defaces a Monument may be brought by 
Heir, 27. And a Warranty, Annuity, or Freehold 
terminable upon Lives, 494, or an Inheritance in 
upper Chamber, 81, may deſcend to an Heir: But 
thing can deſcend to an Heir, except it were firſt int 
Anceſtor, whether it be Land or Rent, 151, 301, 0 
Warranty, or Lien to pay Money, 490, except a Ti 
of Re-entry, 301; yet in ſome ſpecial Caſes, the 
may have an Action which the Anceſtor could not hi 
94, 336, 337. b 
In Debt againſt an Heir, the Land is bound from 

Time of the Writ, 157, For other Matters, ſec 
Purchaſe, Lien, Voucher, 

Herbage, 6. 

Hereditament, 2, 7. 

Hide or Plowland, 7, 113, 114. 


Homage. tio 

Homage was due from the very Ten't, 112, whether u 

he came in as Heir or Alicnee, 160. But from noir: 
ther, 112, and from him but once, 160. 

None could do or reccive it by another, 110, 1! 3 

nor could one do or receive it in his own Perſon, g 


He 


leſs he had a Fee-ſimple or Tail in his own or . 

ther's Right, 110. An Eccleſiaſtick, or Feme doi.“ 

ſhould not ſwear to become the Lord's Man or | 7H 

man, 109, as all others did, 109. See Corporation. | 
Homage —_— | ! 

Homage Aunceſtrel, by which any Lay Ten't, 15 

may hold a Temporal or Spiritual Lord, 154, * 


bound the Lord to warrant, 155, and acquit the Tel 
152, 155, while it laſted; but if it were once diſc 
tinued by a total Alienation of the Tenancy, it cc 
never be revived, 159. 

Hoſpit 
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Hoſpital, 437, 442. : 
Hotchpot, 263, 264. 


Houſe. 
Houſe for Man's Habitation is favoured in Law, p, 
F Hutband. See Baron and Feme. 
Identity. 
he Conſtruction of the Word Idem, 29, 234. 


Lot. 
leots, Non Compos, Oc, may be Heirs, 12, may proſe- 
we an Action by others, 208, and be barr'd of an En- 
yy by a Deſcent, 336, and be concluded by a Pur- 
nale or Feoffment made by them, 3, 336; yer K. on 
lice found, may avoid their Acts, Se. 336, and ſo 
iy their own Heirs after their Death, 3, 336. 


Impriſonment. 
Old Men, and Women with Child, have been ex- 
d from Impriſonment, in Caſes wherein others are 
ale to it, 385, 386. One may avoid a Bond by Du- 
! of Impriſonment, 541. Alſo one in Priſon may a- 
did a Deſcent, 345, or Outlawry, or Default in a real 
tion, 346, had againſt him during his Impriſonment; 
et upon Motion he may be brought to the Bar, and 
ut to anſwer, c. 346. 
Indenture. 
An Indenture is either in the firſt or third Perſon, 
'9, All the Parts thereof are but one Deed in Law, 
9. Ic eſtops a Leſſee to plead that the Leſſor had 
Nhing in the Land, 77. But where an Intereſt paſſes 
Vit, it works no Eſtoppel, 68, 77; nor does it eſtop in 
iy Caſe after the Leaſe is determined, 77, 78. 
Indict ment. 
The different Relation of a Forfeiture on an Indict- 
nent, and an Appeal, 20, 21, 498. 
Infant. 
An Infant may ſue by Guardian or Prochein Amy, 


id defend by Guardian, 208. But in many Caſes the 
1 Parol 
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Parol ſhall demur if he be Demandant, and he {hs 
have his Age if he be Ten't, 251, and where he 
Plaintift the Defendant ſhall not wage his Law, 391, 

He cannot alien Lands or Goods, 258, or make 3 
unavoidable Purchaſe, 3, or bind himſelf in any pe, 


. A 
7 
* - 


is] 
- © 


— 
— - 


nalty whatever, 258. He can't wage Law, 391, nor tak 
any other Oath, 259, except that of Allegiance, 1c 
and is not hurt by a Default in a Præcite, 259; neithef | 
can he be barr'd of a Right of Action, 435. A War! 
ranty made by him is void, 471. A Feoffment, 4711 b 


Exchange, $6, or Leaſe V. 68, 408, is voidable. He off 
his Heir general, or ſpecial, 433, may at any Ting” 
avoid Matters in Pais done by him during his Noni 
age, 3, 432. But Matters of Record, ſuffered by him 'M 4 
Perſon, can be avoided during his Nonage only, 199 f 
486, and in ſome Caſes not at all, 486. | He is bound ©! 
by all Conditions, 321, 322, Charges and Penalties 
486, in the original Conveyance, 321, 486, except tha 
of doubling the Rent for Non-payment, 335. See C 
ditions M. He may loſc his Preſentment by Lapſe; hij 
Right by Non-claim in ſome Caſes; his Entry by MY *? 
Remitter, or by a Deſcent to K. but by no other De 
ſcent, 335. Being Executor, he may relcaſc upon Pay 

ment, but not without, 258. In many Caſes, ar lu 
fant born is more favoured than one in Ventre ſa Mere 


154, 334. See 498. | y 
Inheritance. Sec Heir B, E. | A, 
Inheritance may ſignify Land purchaſed, 24. W 


Intendment, | 

The Judges ought to follow the Intendment of thi 
Law, 120. 

Intereſſe Termini. 3 

A bare Intereſſe Termini can't be confirmed, 392. Ne 

ther can it be enlarged, 361, nor ſurrender'd in Deedq en 

433. Vet it is grantable over, and ſhail go to Er ors 

71, and is not loſt by the Death of the Leffor, 8) 

Foindev in Action, 262. See Fointenants D. 
Fointenants, and Tenants in Common. 


Jointer.ants by Right are thoſe who taking in theit 
natur 


he IND EE 


. . uatnra! Capacity by joint Words, have an undivided 
* ; poſſeſſion and Eſtate, which yer may have ſeveral Li- 
01, WY oicacions, 265. Jointen'ts by Wrong are thoſe who 
e a 6iſ-ife another to their own Uſe, Ec. 266, 274 
pe T'en'ts in Common are thoſe who have an undivided 
tab bofleſſion but ſeveral Eftates, 275; as where a Join- 
ic tcn'e aliens his Part, 275, or a Jointen't in Fee makes a 
:rhofl Leaſe L. 276, 277, 278; or a Jointen't Y, makes a Leaſe 
Var! 277; or a joint Leſſee L. grants all that belongs to 
4511 bi to another, 276; or a ſole Ten't enfeoffs another 
le ofen undivided Pert, 276 ; or grants Land jnantly tO 
"mal Perſone who take in ſeveral Capacities, 275; or to 4. to 
Non hold for Life, to B. for Years, 273; or one Moiety to 
m 4 another to B. 275; or by Conveyance vglting at 
199 rere! Times, as by Way of Remainder to the Heirs 
zunW of 4 and B. then living, 274. Sec Grants. 
tie A Grant to two Men, Sc. and the Heirs of their two 
bodies, gives them a joint Eſtate for their Lives, and 
ereral Inheritances, 267, 268. A Leaſe to 4. and B. 
and the Heirs of A4 gives a joint Eſtate for Liſe to 
both, and the Fee to A. 269, which is executed as to 
ſome Purpoſes, and not as to others, 270, 377. 

A Right of Entry and of Aion may ftand in Jain— 
ture, but a Rent ſuſpended, and a Rent in Poſſeſſion, 
eannot, 273, 274 Alſo a Man may be poſſef'd joint- 
ly, 267, or in common, 282, of Chattels, or Things in 
| Aion, 361. And a joint Stock between any but 
Merchants ſhall go to the Survivor, 267. 
| When a temporary Cauſe, which ſevered a ſointure, 
i determined, the Jointure revives, 274, 276, 277. 

Jointen'rs are ſeiſed per my & per Tout, 271, and a 
Rent reſerved to one of them in a Leaſe by all ſhall 
cod enure to them all, unleſs it be by Inden:urec, 277, 
zoo, Zol. And an Att done to or by one Join:enant, 
er joint Grantee, in many Caſes is effefual for them 
all, $3, 84, 112, 329, 419; yet if they agree ſeverally 
o preſent to a Church, the Ordinary may accept or 
refuſe the Preſentment of either of them, 272, But 

| Bb4 if 


WV . 


if Parceners can't agree, he muſt accept the Preſentes 


of the eldeſt, or of her Iſſue or Aſſignee, 254, 


331. 


They ſhall do Homage jointiy, but the eldeſt parce. 
ner ſhall do it for all the reſt to a Subject, and (if they 


be within Age) to K. alſo, 111, 112. 


Each Jointenant has a Right to diſpoſe of no more 
than his own Part, 432; and if he die withont diſpo- 
ſing of it, his Part ſhall go to the Survivor, who ſhall 
avoid any Deviſe, 271, Incumbrance, 270, or Eſtoppel, | 
270; bur not an Intereſt for Years in the Land it ſelf, 


zQually veſted in another, 270. 
D 


In real and mix'd AQlions, Jointenants, 279, and in 
many Caſes Parceners ſhall join, 252, 2860 Bur Ten'ts 
in Common ſhall ſever in ſuch Actions, 279; but ſhall} 
join in an Aſſiſe for a Thing intire reſerv'd for Rent, | 
279, 280, and in Quare I+p:dit, Raviſhment of Ward, | 
Detinue of Charters, &c. yet one of them can't bar the 


other by Releaſe, c. 280. Alſo they ſhall join in all 
perſonal Actions which concern not the Title, bur rhe 


Profits, 281, and in Debt againſt their Leſſee; bur ſhall | 
ſever in Avowry, 28, 282. Where Jointenants or 
Parcenegs have a joint Remedy, and one recovers, | 


both may enter, 274, 464. In an Adion of Waſte in 
the Tenuit, one Jointenant by his Releaſe may bar the 


other, but not in an Action of Waſte in the Tenet, | 


456. 


Common Law gave no Action againſt a Ten't in 


Common, Ec. taking the whole Profits, 282; bur it 


gives an Aſſiſe or Ejectment againſt him aQually ouſt- | 


ing his Companion, 282; and an Attion on the Caf? 
for doing ſome Ads to the Deſtructiop of the labert. 
tance, 283; and the Stature of Glouceſter gives à par- 
ticular Action of Waſte, _ 

Jointen'ts, & at Law might make a Partition by 
De-d, 256, 272; and at this Day they are compellable 
by Writ to make Partition, 262. 


A 


ü 
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A Partition between Jointen'ts by Force of the Sta- 
te, deſtroys not a Warranty annexed to their Lands, 
55s a Partition ar Common Law does, 272, 273. A Re- 
ſeaſe by one of them to his Companion hurts not the 
warranty: A Feoffment by him to a Stranger extin- 
guiſhes it for the Feoffor's "i 492. 


A Jointen't cannot infeoff, but may releaſe to his 
companion; a Ten't in Common may infeoff, but can't: 
releaſe; a Parcener may do either, 284, 251. 


Fointure, 54, 425, 467» 
Ireland, 214. 
Iſſue. 


An Iſſue is a ſingle, certain, material, 188, and tri- 
ible, 189, Point; not a Negative pregnant, 189. It 
onght to conſiſt of an expreſs Affirmative and Nega- 
tive except in ſome ſpecial Cafes, 189. Being taken 
generally it refers to the Count, 188. If the Sub- 
f:rce of it be found, it is ſufficient, 172, 173, 317, 377, 
578. 

Pleas amounting to the General Iſſue are not to be 
allowed, 95. 

Fudo ment. | | 

The Entry of the Judgment is the ſame on a Plea 
in Par or to the Writ, 463. 

judgment final is given in Attaint, Law-Wager, 
nd Writ of Right, 390. 

A Judgment for one's own Debt, binds the Land. 
tom the Time of the Judgment only, 157. 


| Fury. | 
Py ancient Courſe 24 Jurors ought to be return'd,, 
255, and every one ought to be Liber & Legalis, 255, 
dee Challenge. 
Tuey may find a collateral Warranty, and an E- 
floppel which binds the Intereſt of the Land, 317; 
ande they may find à tranſitory Matter in any, County, 


578. : | | 3 
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After they are gone from the Bar, they muſt be kept . 
up cloſe, 318; and if they receive an Evidence from 
either Party which was not produced in Court, or eat 


at his Charge, the Verdid ſhall be ſer aſide, 31). 


In criminal Cauſes of Life or Member, they can't F; 
be diſcharged till they have given a Verdict in Court, 


318. 


iſſue, Verdict, Venue, Evidence. 
Fuſtification. See Evidence. 


King. 


K. may take a Chattel in Succeſhon, 12; may take | 


a Fee without the Word Heirs, 15; may reſerye 
Rent out of a Thing incorporeal, 73; preſents to 


Churches in the Vacancy of a Biſhoprick, 141; can't 
de nonſuit, 213; can't be barr'd by Warranty without! 
Aſſets, 28; nor by any Laches, in not claiming in | 


Time, 178; can't diſpence with the Statnte of Simo- 
ny, 178, or with that againſt buying of Offices, 323, :: 
he may with thoſe of Mortmain, 148, Quia Emptores, A. 
Where he is deceived his Grant is void, 13, 38. The 
Clauſe of bis Teftibus in his Grants is at this Day chang- 
ed for Teſte meipſo, except in Patents of Nobility, 10. 
See Capite. : 
Knipht- Service. 

Knight-Service was aboliſhed by 12 Car. 2. 125. See 

Deviſes, Eſcuage, Guardian and Ward, 


Laches. 
To what Perſons Laches is not imputable, ſee Baus 
and Feme E. Infants, Ideots, Impriſonment, Entry B. 
Lapſe, 439, 441. 
Leaſes. 
© Ok 
A Leaſe is the Transferring of an Eſtate for Life, 


| Years or at Will, 61. Propex Words for this hy 
7 | pole, 


They may either give a general or ſpecial VerdiC ö 
at their Election in any Caſe whatever, 316, 318. See 
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poſe, are Grant, Demiſe, c. 697; yet if they transfer 
yo Intereſt, 68, they amount not to a Leaſe, 67, 68, 
and in ſuch Caſe the Leſſee may plead Non demiſit to 
an Action of Debt for the Rent reſerved, unlels the 
Leaſe were by Indenture, 76. | 

Ar this Day every Leſſor may diſtrain, or have Debt 
for Rent reſerved our of a manurable Tenement, 73, 
vhercof he was in Poſſeſſion at the Time, 76, 216, or 
the Remainder or Reverſion thereof, 73, and he may 
have Debt for a Sum made payable on the Leaſe of a 
Thing incorporcal, 73, 103. 

No Leaſe by Ten't T. 63. Husband ſeiſed in the 
Right of the Wife, 63, or Eccleſiaſtical Corporation 
(See Corporation) is good after the Death of the Leſſor, 
if not conform'd to the Rules preſcribed by 32 H. 8. 
EI Ec. 63, 64, 65, 66. And in ſome Caſes they are 
void, in others voidable, 78. See Acceptance. 

A Leſſee of Land with Mines, in which there were 
Mines before, cannot dig for new, 97. Every Leſſee 
L or Y. may take reaſonable Botes, 59, 23, and are 
lobject to an Aftion of Waſte, go, 101. Sce Wa ſte. 


B. - 

A gencral Grant by a Ten't in Fee, 60. Of a Thing 
lyi:g in Grant, or with Livery cf a Thing lying in 
Livery without any Limitation, paſs an Eſtate for the, 
Leſſec's Life, abſolute, 60. Such Grants, with a Limi- 
tation during ſome uncercain Time, pals an Eſtate for 
I. determirable, 60, for every uncertain Eſtate for 
late, except in ſome ſpecial Caſes, 60. A Leaſe by 
Fen't T. 61. A Grant by Leſſee L. of his Eitate to. 
another, 59, makes the Leſſee or Grantee Ten't fur. 
autre Vie, whoſe Eftate ſhall go to his Heirs, if nam'd 
in the Leaſe or Grant, if not, to his Ex'ors, 59. 

An Eſtate for one's own Life is an higher Eſtate 
tan an Eſtate for another's Life, 59, and the later 
may be drown'd in the former, or, derived out of it, 
and leave a Reverſion in the Ten't, 59, 60. 


C. 
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A Leaſe Y, muſt have a certain Beginning and a2 
ecrtain End, when it is limited to take EffeQ; yet it 
may begin on an uncertain Contingent, or be made 
certain by Reference, or determinable upon Death, 63, 
69. If it have no Beginning limited, it ſhall begin 


from the Delivery, 72, 73. 


It may in ſome Ca ſes be avoided by one, and become 


in Force againſt ano:her, 68, 71. 
A Leaſe Y. by one out of Poſſeſſion 1s void, and can't 


be made good by a ſecond Delivery on the Land, $1, } 


A Leaſe L. may ſupport a Leale V. ron e converſo, 98. 
SCC Intereſſe Termini, and Releaſes H. 


D 


A Leaſe at the Will of the Leſſor or Leſſee, 98, or 


a Decd of Feoffment without Livery, is in Law a 
Leaſe W. loi. No ſuch Leaſe can be rransfe:r'd from 
one to another, io, or ſubjed the Leſſce to an Action 
for permiſſive Waſte, 101. 

A Leaſe W. may be determined either by the Leſſor' 
expreſly forbidding the Leſſee to occupy, 100; or by his 
doing an Act which would be a Treſpaſs if the Leaſe 
continued, 100, or by the Death of the Leſſor, 102, or 
or Leſſee, 109, (except in the Caſe of Jointen'ts) 100; 
bur not by Marriage, 

When a Leaſe W. is determined by the Leſſor, 99, 
or any uncertain lawful Eſtate is determined meerly 
by the Act of God, 99, the Ten't ſhall have free En- 
try, Egreſs and Repreſs, 98, 101, to cut down the 
Corn ſown by him, and ſuch other Things as yield an 
annual Increaſe, and to carry off his Goods, 98, 101- 


Leet, 152, 

Lepey, 12, 62, 208. 

Lien Real and Perſonal, how different, 482, 
494. Et 

Legeance, See Alien. 


Limi- 


70 
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Limitation. 


Words of Limitation, 324; if I make a Leaſe V. to 
wo, Proviſo, that if the Leſſees die, I may re-enter, 
doth muſt die before I can enter, 308. See Conditions G. 


Limitation of Writs, 173. 
Livery of Lands Holden by Kt. Service, 123, 124. 
Livery of Seiſin. 


Livery of Seiſin is not good by a bare Act withone 
Words, 84; nor can it paſs a Freehold in Eituro, for 
which Cauſe a Remainder to the Heirs of B limited 
on a Leaſe Y. to A. is yoid, 304, but it may be made 
02 a Decd dated. out of the Realm, 318; and may 
pas not only movable, bur immovable Inhericances, 
go; being made of Parcel of Land ia one County, in 
the Name of all in the ſame County, it paſſes all, $5, 
42; being made on two diſtin Grants, having dif- 
fcrent Limitations of the ſame Land it enures by 
Moicties, 30. 


Livery actually made upon the Land, is called A 
Livery in Deed, 78, 79; Livery within View of the. 


Land, is called Livery in Law, 79, which muſt be 


made to the ſame Perſon who is to take the Frechold, 
$4, and executed by Entry in the Life of both Parties, 


79 

If a Deed of Feoffment, (without which at this Day 
ro Freehold can paſs by Livery,) 78, be made to 
two and their Heirs, Livery to one of them, ſe undum 
ſermam Charts, paſſes a Fee to both, 80. And if a 
Leaſe V. be made to A. Remainder to B. in Fee, Li- 
rery given to A. before he has entered by Force of the: 
Leaſe, veſts the Remainder in B. 83, 84. But Livery 
mide on a Leaſe Y. or on a Grant of Land to hold 
after the Grantor's Death, paſſes nothing, 80. = 
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Deed of Feoffment be made without Condition, and 


Livery by Force of it be made on Condition, nothing f 
* 1 
| | 


paſſes by the Deed, 311. See Corporation. 
Lord and Ten't. See Tenure, Meſnalty, Avowny. 


L unatih, 336. 
Maintenance, 472. 


Manor. 


A Frechold in Poſſeſſion can't be Parcel of the Re. | 
verſion of a Manor expe cant on the State of Freehald, 


$22, 423. See Rent A, 


Marriage, Sce Baron and Feme A. 
Marqueſs. See Nobility, 


Maxi ms. 
Aﬀetio tua nomen imponit Operi tuo, 85. 
Conſerſus tollit Errorem, 18). 
Ceſſante Ratione Legit ceſſat Lex, 115. 
C- ante Cauſa ceſſat Efectus, 121. 


Omne magis dignum trabit ad fe minus Dignum, 382, 


456. 
Omnris Ritibabitio retretrabitur, & c. See Agreement 
and Exp ſition. 


Mayhem, 191. 
Alelius inzuirendum, 126. 
Aderger de I Eftrte. See Eſtate, 


Meſne. 


A Meſnalty is extin& by the Lord Paramount', Pur- 
chaſe of the Tenancy, 251, or by an Eſcheat of the 
Tenancy, or of an inferior Meſnalty, 151, and being 
extindt as to the Fee ſimple, it cannot continue as to a 
particular Eſtate, 231, 232, 375. 

A Writ of Meſne may either be brought at Common 

Las, 
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and law, or by Force of JV. 2. by which the Ten't may 


ning | 
1 judgment of Acquittal had agaipſt him, 152, 153. 


1 c 


Re- | 


vic, 


82 
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ent 


forejudge the Meſne, making a ſecond Default after 


Meſſuagium, 7, 101. 

Miſcontinuance, 423. 

Modo & Forma, where immaterial, @%. 376. 
Monaſteries, 148. | 
Monk. See Profeſſion. 

Mortgage, 290. See Condition C, D, E. 


Mortmain. 

Any real Hereditament given in Mortmain is for- 
feited, 2, 3, unleſs the Gift be made with K.'s Licenſe, 
vhich always was effeQual, without any Non obſtante, 
159, and is good at this Day without the Concurrence 
of the Meſne Lords, 149. 


Ante. 


Standing mute in High Treaſon amounts to a Con- 
nction, 499. 


Names of Purchaſe, 3, 4 
Neif. Sec Villein, 
Nobility. 

One may be made Noble for Life, not for Years, 25. 
A Woman becomes Noble by marrying a Peer, and 
l2noble again by marrying a Commoner, 25. One 
cannot have an Inheritance in Nobility by Letters 
Patent, without a Limitation to his Heirs, but by Writ 
he may, 15: On the other Side, a Man may be en- 
nobled by Letters Patent, without ever fitting. in 
Parliament, 24, 25, but neither by being called by 
Writ to Parliament, or receiving Lands to hold per 
Lareniam, unleſs he alſo fit in Parliament, 25, 145. 

No Peer can challenge a Peer, 239, or be of a Jury 
to try a Commoner. 


Antiently all Earls and Barons had Earldoms and 
a Baronieg 
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Baronies, which K. would not ſuffer to be divided, 131; © 
and a Barony was 400 Marks fer Annum, an Earldom & 
400 Pounds, a Marquiidom Soo Marks, a Dukedom © 
880 Pounds, 114; an Earldom may be divided between | 


Parceners, the Honour can't, 253. 
Nomine Pœnæ, 250. 
Nonage. See Infant. 
Who ſhall take Advantage thereof, 432, 433. 
For the Nonage of one Parcener, the Parol ſhall de- 
de mur againſt all, 251. 
Non laim, where a Bar, 351. 
Non com pos. See laeot. 


Nonſuit. 


Nonſuit is not peremptory, except in Quare Im'ed!, | 


Nativo habendo, Appeal and Artaint, 211. 


In Perſonal Actions, the Nonſuit of one is regularly | 


the Nonſuir of all, but not in real, 212, 


One may be Nonſvit af;er an interlocutory Award, | 


but not at this Day after Verdict, 213. See King. 
| Nontenure, 462, 463. 
Notice. See Conditions E. 
Occupant 58, 59. 
A ſpecial Oecupant is puniſhable in Waſte, 95. 
L Cfi-e. 

No Office concerning the Publick is grantable to one 
unskilful, 5, or to one who contracts to give any Thing 
for it, 323; nor is a judicial Office grantable in Re- 
verſion, 5. All Offices are forfeited. by a Negled to 
the actual Damage of the Lord, but not by bare Non 
Attendance, unleſs they concern the Publick, 321. 
They can't be exercis'd by Deputy, unleſs they be ipc- 
cially granted to be ſo, 323. 

An Officer for Life, whoſe Fee is taken out of the 
Profits of the Office, can't be diſcharged, of his Ser— 
vice, 321. 

K. is ſaid to be ſeis'd of an Office in Ne ſpedct of hij 
Tover to grant it, 5. See Steward. | 

| Offi e 
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Office or Inquiſition. 
: E. 6. 8. Saves the Subject from being concluded, 
aud gives a Traverſe in many Caſes where there was 


Irone at Law, 126. 


Ordinary, 147. See Excommunication, Parſon and Vie 
or. 

ö Outlacury. 

Cutlawry may be avoided before the Quinto exactut, 
by an Appearance in Deed, or of Record, 193, 194; 
the judgment 1s given by the Coroners in all Places, 
hu! London, 3S5, when it appears of Record, 193, 385, 
i forfeits the. Outlaw's Goods, and diſables him to 
bring any Action in his own Right, except Error or 
attaint, 193; when the Ground of the Aion is for- 
feired by it, it may be pleaded in Bar, and then it 
teeds not be ſhewn forth preſently, as it muſt be when 
i: 1s pleaded in Diſability, 193. 

At this Day none but the Sheriff can execute one 
outlaw'd for Felony, 194. | 

In what Caſes Proceſs of Outlawry lies, 194- 


Parceners. 

A Man's Daughters or Siſters being his Heirs, and 
ertring into his Land, are called Parceners at Com- 
mon Law, 250, 251; (See Gavelkind.) All of whom 
make bat one Heir, 231, and if one of them be at- 
tainted, cannot take as Purchaſers, by the Name of 
Heirs, 251 ; in many Caſes before Partition, they may 
join in a Precipe, and may be join'd in one brought 
2gainſt them, 251, 252, yet if any of them die, her 
Share ſhall not ſurvive, but deſcend, 252. 


B. 

They may make Partition either between them all, 
or Part of them only, 265, expreſs or implied, 253; 
they may make an expreſs Partition five Ways where- 
of four are by Conſent, 253, 254 ; and the Fifth is by 
Force of the Writ de Partitione facienda, 2543 they 


are ſaid to make an implied Partition, when either of 
them 
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a Husband Ten't by Curteſy, &c. 255, 262; at Law 
they might make a Partition, and allo grant a Rent for 
Owelty thereof by Parol, 256; they may divide a 


Earldom, Sc. but no uncertain Inheritance, 252, 
C 


A Partition by Force of the Writ De Partitione ſa- 
ciendr, abſolutely binds all Perſons, 70, 257; alſo an 
equal Partition of Lands in Fee or Tail, made by | 
the Parties properly concerned, being under no Dil- / 
ability, is nnavoidable, 256, 257; an uncqual Par- | 
tition made by a Ten't T. 256, or one Non Compi, 
253, may be avoided by the Heir; an uncqual Parti- 
tion by one within Age may be avoided by the Party 
herſelf, or her Heir, 258; an unequal Partition by 
the Husband, or even an equal one to which the 
Wife was not a Party, may be avoided by the Wife 
or her Heir after the Husband's Death, 252; a Par- 
tition by which all the Anceſtor's Land in Fee is al- 


lotted to one, and his Land in T. to the other, cannu 


be avoided by the Parties, nor by the Iſſue of her who | 


took the Land in T. but by the other's Iſſue it may, if 
the Land in Fee be alien'd, Ec. 259, 260. 
Every expreſs Partition between Parceners implies 
a Warranty, 489, 490, by Force whereof, any of them 
being evicted, may avoid the Partition, 261, or being 
impleaded, may recover, fro Rata, 261; yet a Par- 
cener, by aliening her whole Eſtate, deſtroys this Pi- 
vity, and cannot afterwards have Aid of other, but 
only to deraign the Warranty Paramount, 261. See 
Fointen'ts and Partition. 
Pardon, 500. 
Park and Parker, 321. 
Parliament, 164. See Statutes. 
Parſon defined, 398. Ef 
Parſons, Vicars, &c. are look'd upon as ſeis'd ig 


Fee, or for Life, according as it will be more or * 
or 
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them makes a Feoffment of her Parr, 117, 255, or leaves! 
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| tor the Benefit of the Church, 71, 437; Leaſes . 


made by them are void by their Death, Leaſes L. 
yoidable, 68, 437. See Confirmation B. 


Partition. 

Partition ſhall be made between a Donee in Frink- 
Marriage, and her Siſter ro whom the Land in Fee is 
deſcended, by putting the Land given in Frank- Mar- 
riage in Hotchpot, together with that which deſcended, 
c. 264, 265. 

A Writ De Partitione facienda lies againſt a Freeholder 
only, 254; in a Partition by Force of it, the eldeſt is 
rezarded no more than the youngeſt, 255. See Par- 
ceners, B, C, D. Fointen'ts E. 


Paſcuum, 7. 

Paſtura, 7. 

Patents. See Ning. 

Perquiſite, 174, 175, 386, 383. 


Pes ſonalty. 
The Perſonalty is indi viſible, 226. See Lien and 
Action. 
Piracy, 499, 500. 
Piſcary, 6, 183. 


Pleading. 


In good Order you muſt plead firſt to the Juriſdie- 
tion, 192; 2dly, To the Perſon, 192; 3dly, To the 
Count; 4thly, To the Writ; 5thly, To the Action, 
492 ; You ought to give cvery Plea its proper Con- 
eluſion, 405, and alledge it directly, 403, and neither 
mo ke it broader nor narrowcr than the writ, 402, and 
not to plead any Matter which is not triable, 404, nor 
double Matter, 406, 407, nor Surplus, 405. 

Matters which prove the Writ abated, may be 
pleaded by the Ten't before his Default ſaved, 404; 
Any Plea in Abatement being found againſt him that 
pleads it, is peremptory, 48. 
Bars 
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Bars require a common Certain:y, Pleas in Abate- 
ment, or after a latter Continuance, Counts, Replica- 
tions and Indi ments, a greater Certainty, Eſtoppels, 
the greateſt, 402, 403; and all Pleas ſhall be con- 
ſtrued moſt ſtrongly againſt him that pleads them, 404, 
yet all neceſſary Circumſtances ſhall be implied, 404; 
and the Omiſſion of a Cireumſtance may be ſaved by 
other's Plea, 404, 405: Alſo Matters of Inducement, 
and Sentences in the Eccleſiaſtical Courts may be al— 
ledged generally, 403, 404. Alto a Seiſin in Fee may 
be alledged generally, bur regularly the Commence- 
ment of particular Eftares muſt be ſhewn, 404; and 
by Force of the antienf Forms, cum J. S. ſeiſitus demiſit, 
is good in Counts, but not in other Pleadings, 403. 

Of Things lying in manual Occupation, a Man hill 
plead that he was ſeis'd in Dominico ſuo ut de fe:do, 25; 
in Pleading of a Grant of Freehold, you conclude Vir- 


tute cujus fuit inde ſeiſitus, in Pleading a Leale J. of 


Land, Virtute cujus intravit, & 284. 

Special Matter muſt be ſpecially anſwered, 404 ; and 
is not waved by any affirmative Concluſion, 405. 

A ſubſequent Plea departing from a former is vi- 
cious, 406 ; tout temps priſt is a good Plea in Dower, 
not in Aiel, &#c. 48. See Averment, Authority, Bar, Le- 
fence, Evidence, Iſſue, Que Eftate, Writ, 


Plenarty. See Advowſon C. 
Poſſeſſion. See Seiſin. 


The Poſſeſſion of a Villein in Groſs can't be gain'd 
by Wrong, 407, 418. 


Pracipe. 


Ag 


Paſ.uum, 7, & Domus, 101, are not proper Words in ] 


a Precije. 
Premunire. 


Præmunire diſables one to bring any Action, ſubjeCts 


him to Impriſonment for Life, and forfeits Land in 


Fee, and Goods, 195, but corrupts not the Blood, M* 
. re· 


o 
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Prerog ative. See King & Capite. 
Preſcription. See Cuſtom. 
Preſentation. See Advowſon C. 


Preſumption. 
Volenta Praſumptio eft plena Probatio, 10. 


The Rule, Stabitur Preſumptioni donec 233 in Con- 


trarium, holds good, 110, except in Caſe of collateral 
Warranty, Acquittance, Filiation, and Flight for Fe- 


Priſoner. See Impriſonment. 
Privation. Sce Biſhop. 


Privity. 
There are four Kinds of Privies, 363, Eſtoppels bind 
none but Privies, 450, 451. ä 


Proſeſſion. 
One profeſs'd of any religious Order in England was 
diſabled ro bring any Action in his own Right, and 
ſhould be repreſented by his Heirs and Ex'ors, &c. as 
it he were dead, 200, 201; but he never could there— 
by prejudice any third Perſon's Right, 201, 202, or 
eive a Wife Title of Dower, Sc. 49; yet if a Villein 
or Ward became profeſs'd, the L'd had no Remedy, 
but by ACtion againſt the Abbot, &c. 208. 
A Monk's Marriage was void, a ſecular Prieſt's 
voidable, 208. 


Proprietate Probanda, 220. 
Protection, 196, 197, 198, 199, 200. 
Proteſtation, 183. 
Proviſo. 
A Proviſo that is repugnant to the expreſs Words, 
or would take away the Effect of a Grant, is void, 
221, 222, 


Purchaſe. 


Purchaſe is the Poſſeſſion of Tenements gained by 
the Owner's own Deed or Agreement, 26. 


Every 
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Every Purchaſer muſt take either in a natural or 
politiek Capacity, 3; Aliens, Infidels, Perſons atraint- 
ed, and Corporations, can purchaſe only for the Be- 
nefit of others, 2, but all others being neither Monſters, 


nor profeſs d, may purchaſe for their own Uſe, 4; yet 


their Purchaſers are voidable, if they be under Age, 


Covert Baron, Non Compos, &c. 3,62. 


Wife or eldeſt Son of B. Earl of P. &c. are good | 


' Names of Purchaſe, tho' the Chriſtian Name be 
miſtaken, 4; alſo Heir, 4, or Heir Female, 35, or 
Heir Male of B. 37, are good Names. of Purchaſe ; 
yet no one can take an entire Fee, 38, 251, by the 
Word Heir, as a Purchaſer, who is not abſolutely and 
compleatly Heir, 16, 38, 251, nor can any Heir take 
as a Purchaſe by ſuch Name, by Force of a Limita- 
tion made by his own Anceſtor, 31, 32, or by the 
ſame Conveyance, by which the Anceſtor took an E- 
Gate for Life, 32, 20, 482. 

Both Land and the Houſes built upon it, paſt by 
the Word Terra, 5, both 'Things compound and ſimple 
of ſeveral Natures, paſs by general Words, 6, 7. 


Ouare Impedit, ſee Advowſon B. & Conuſance. 
Quarentine, 47. 


Que Eſtate. 


No one can make a Title to himſelf by Preſcription, | 
to Things in Groſs, lying in Grant by a Que Eftate, © 
178, 179 ; nor can one plead a Que Eſtate in himſelf j 


of a Leaſe V. 179. 


Queen, 202, 203, 
Quia Emptores Terrarum, 63, 149, 150, 216, 
Duid Furis clamat, 416. 


Quod ei deforceat. 


Ten't T. or L. loſing by Default may have a Quid 
ei deforceat by the expreſs Words of W 2. and the Huſ- 


band of Ten't L. loſing by Default, may have it by 
| the 
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the Equity thereof. Alio Ten't in Dower or by Cur- 


r 
* ſteſy, loſing by Default in an Action of Waſte, are not 
& excluded from the Benefit of it, for the Default is the 
s, © principal Cauſe of the judgment, &%, 454, 455. 
et Ranſom, 191. 

e, Rationabili parte Bonorum, 264. 

4 | Raviſhment of Ward, 139, 209. 

be Realm. ; 

r |] Infra quatuor Maria is by Conſtruction to be within 
; the Realm of England, 333, 347. See Foreign. 

q : | Rebutter, 466. 

e Records. See Crurts. 

- Bf Recovery. 

e } The Recoverers in a Common Recovery could not 
.* FIciftrain, nor have Waſte, or Debt before Attornment, 


Jill they were impowered by Statute, 160, 161; the 
J Judgment to recover in Value, binds the Right of the 
JEntail before Execution ſued, 461, 462. See Falſiſying 
J Recoveries. |, 


Rediſſciſin, 234, 235. 
Relation, 506, Sce Fction and Agreement. 


Releaſes, 


A. 

'J Releaſes are either of a Right to Land or of Ac- 
'F tions, c. and are either expreſs or implied, 350, 351; 
un expreſs Releaſe is where one by Deed having in it 
FJ the Words Releaſe, Quit-claim, or Grant to hold the 
and diſcharged of Rent, or ſuch like, expreſly gives 
Jop his Right, 350, 351 ; an implied Releaſe, which 
is conſtrued more favourably than an expreſs one, 
351, is where a Man does an AQ, which in Judg- 
ment of Law amounts to a Releaſe, as where a Lord, 
3,351, or one who has antient Right, diſſeiſes the 
I Ten't, and makes a Feoffment, 351, or where a Ten't 
\ JT 5} Curteſy initiate, 43, or Feottor, &c, who — a 
ower 
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Power of Revocation, makes a Feoffment, 325, off ha 
where an Obligee makes the Obligor his Ex'or, or heM 36 
comes his Ex'or or Wife, 351. J co! 

B. dit 


A Releaſe of a bare Authority given to a Stranger 
is void, 325, 352; ſo allo is a Releaſe of a bare PoſS 
fibility, as where a Son in the Father's Life releaſe"! 
all his Right to the Father's Diſſeiſor without war the 
ranty, or a Conuſee before Execution, releaſes all hig © 
Right in the Land to the Conuſor, 353; or a Plain en 
tiff in the King's Bench, releaſes all Demands to the an 
Pail, 353; yet a Feoffment made by the Son of theft" 
Father's Land, will bar him after the Father's Death Re 
bur not his Iſſue after his own Death, 352; alſo af Dil 
Right to a Reverſion may be preſently releaſed, 352. 

Releaſes of Right to Land, either enure by Way off Le 
Mitter le Droit, or of enlarging an Eſtate, or of Mitte ; Le 
7 Eſtate, or of Extinguiſhment, 367. bor. 
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C. | "ec 

A Releaſe of the firſt Sort may be made for Part off * 
the Land, bur not for Part of the Releaſor's Estate, Hor 
366; if ir releaſe a Right to a Frechold it mult bell}, 
made to one who has ſuch Eſtate in Deed or Law, im per 
Poſſeſſion, Reverſion or Remainder, actually vclic4i zn 
in him, 353, but if it releaſe a Right to a Chattel on 
ly, it may be made to one poſſeſs'd for Years, 35! jy 
alſo a Relcaſe from a Demandanr, (but from no other y, 
Perſon, ) 381, to a Vouchee, or Ten't to a Præcipe ha- Tir 
ving alien'd, is good, 353, 381; alſo a Releaſe of » ige 
Right to Dower, may be made to a Guardian in Chi-W,c, 
valry, 354, and a Releaſe of an Annuity, to the Patron Rig 


in Vacation, 333. | 55 
: D. Cor 

A Releaſe by a Lord , 357, or by A Donor or Lei- 
ſor, 358, to his Ten't being diſſeis'd, diſcharges the * 


Scizniory, Sc. A Relcaſe by a Lord to his Ten“, 
I haying! 
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oY having made a Feofiment, diſcharges the Arrears 
be 360. A Releaſe by a Donor to the Donee having diſ- 
J continued, diſcharges the Rent, 357. But the Releaſe 
Jof the Grantee of a Rent-Charge to the Grantor being 
difleis'd, is void, 357, 3 * 


„of Releaſes by one whoſe Entry is lawful, ſome 
e enure by Way of Mitter Ie Droit only, which transfer 
the wbole Right of the Releaſec to the Releaſor ex- 
die cluſively of all others, as much as if the Relcaſor had 
in entered, and made a Feoffment or Grant to him, 367. 
J end make his wrongful Eſtate become rightful, 366. 
ne und amount as it were to a new Purchaſe, 372. A 
h Releaſe enures in this Manner, which is made to one 
 MDifſeifor by a ſole Ten't in Fee, 368. or K.'s Ten't 
JL. 368. being diſſeiſed by Two, and joining with the 
MA Leffor in a Releaſe to one of them, 368. or by tho 
e Leſſee of two Jointen'rs being diſſeiſed by both his Leſ- 
lors, and releaſing to one of them, 368. SQ 
But inaſmuch as the Poſſeſſion is not actually remo- 
ed, no Releaſe ſhall enure to deſtroy a Warranty, or 
confirmation or Grant of Eftovers, c. made to the 
„aeleaſee himſelf, or thoſe from whom he claims, 372. 
er a Condition exprefly contain'd in the Deed by which 
be Ide was infeoft'd, 371, 372. or a Grant of Rent, or a 
[ Feoffment, Leaſe, or Releaſe made by himſelf, or an 
"RJ -ndowment of his Son's Wife by his Aſſent, 372. 
A Releaſe by one whoſe Entry is lawful enures part- 
by Way of Mitter le Droit, and partly by Way of 


7 Extingurſhment, when the Releaſee has his Eſtate b 

7 Title; as Feoffment, 279, 366. Gift, Leaſe, or Marri- 
1. ige, 369. or by Uſurpation, 279. or hath made a par- 
0 cular Eſtate before, 365. or where the Releaſor hath 


Right but to a particular Eſtate, 363. or to a Moiety. 
69. or has only a Title of Re- entry by Force of 3 
Condition, 369. A 
cf. 4 Releaſe by Ten't L. being diſſeis'd, made to a 
to frecholder, bars all Adtions during his Life. But a 
Relcaſe by a Leſſee V. being ouſted, made to the Diſ- 

Cc ſeiſor, 
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feiſor, oo neither the Entry nor Action of the Le. © 
ſor, 368. | N 
” A Releaſ by one, who has a Right of Entry to the 
whole Eftate, defeats all _ Titles, 370. 


Ten't L. taking a Releaſe from a Diſſeiſee ſhall have 
Advantage of it during his Life, 373; yet the whole 
Right paſſes not ro him, 373, for after his Death, the © 
Relea ſhall aid him in Reverſion or Remainder, &c. 
356, if he can ſhew it, 356: Whoſdever had the Re- 
mainder at the Time, whether the Releaſor's Wife, or 
any other, except the Releaſor himſelf, 395. Alſo af. 
Releaſe to one joint Treſpaſſer may be pleaded by fen 
another; and a Releaſe to the Heir may be pleaded b. 
by the Ex'or, 320; and generally where a Releaſe diſ- tt 
charges the Ground of the Plaintiff's Action, it way 
be pleaded by a third Perſon, 360: But a Relcaſe off ſet 
Adtions real can be pleaded only by or againſt ſuch R 
Perſon to, or by whom it _ made, 383. of 
| F en 
Releaſes by one whoſe Entry is not lawful enure V 
z1ſo partly by way of Mitter le Droit, and partly by ee 
Way of Extingniſhment: And the Releaſce ſhall tale 
Advantage of the Right veſted in him by ſuch a Re- an 
icaſe, in a Writ of Right brought againſt him, 373. by 
But in all Caſes, if another, in reſpe& of a poſſeſſion an 
prior to that of a Releaſee, recover the Poſleſhon from no 
him, either by Entry or by Action, the naked Rigbt Di. 
mall go with the Poſſeſſion, and no Part of it ſhall re- an; 
turn to the Releaſor, notwithſtanding it were releas'd} 
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upon Condition, if the Condition were not broken be 1 
fore ſuch Recovery, 354, 371, 374. See Right. 1 
Releaſes enlarging an Eftate, are only good berweenY whe 


Privies, 361, 362; as being made by a Leſſor V. 10 Te: 
his Leſſee in Poſſeſſion or Remainder, 361; or to hiqſ not 
Aſſignee of the whole Term, 408, or to the Husband one 
of ſuch a Ten't, 36g ; or by a Feoffce to the a” * 

N ine. 
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CF Uſe at Common Law, 363; or by a Remainder Man to 
| the particular Ten't, 365: But a Releaſe by a Leſſor 
e& to an Under Leſſee of his Ten't, 365, or to a Ten't 
by Sufferance, is of no Force, 362. 
* Alſo ſuch Releaſes require that the Releaſee have 
e an Eſtate in him as being Ten't T. 359. L. V. W. 362, 
le ore by Execution, &#c. 364, or having a Remainder ac- 
ie ©] tnally veſted in him, 361; therefore a Releaſe to one 
c. who has a bare Intereſſe Termini, or to any Leſſee V. at ll 
e- Common Law before Entry, 71, 361, or to a Donee or | 
or Leſſee being ouſted of the Poſſeſſion, 3 58, or to an In- | 
a fant's Leſſee having granted over his Eſtate, 365, can't 
dy enlarge the Intereſt, Eſtate or Right of the Releaſce; 
ed FJ but they may extinguiſh the Rem, or bar the Action of 
iſ- the Releaſſor, 358, 360. 
ay A Releaſe, but not a Confirmation, 408, by Leſſor 
of FI ſciſed in Fee to his Leſſee V. or ur autre Vie, gives the 
ch Releaſee an Eſtate for his own Life, without any Words 
of Enlargement, 365: But ſuch a Releaſe co a Ten't L. 
1 enlarges not his Eſtate nor bars the Leſſor's Action of 
re Waſte, 441. A Leaſe and Releaſe to F. S. and his Suc- 
dy eeſſors gives him but an Eſtate for Life, 12. 
ke A Releaſe by a Leſſor ſeiſed in Fee to the Leſſee 
and his Heirs, gives him a Fee, 364; ſuch a Releaſe 
by a Leſſor ſeiſed in Tail puts the Entail in Abeyance, 
and bars the Leſſor in an Action of Waſte, 441. Bur 
no Releaſe, Grant, or Confirmation can amount to a 
I Diſcontinuance or Forfeiture, 426, 427, 436. Sce Diſe 
J ontinuance D. 


Relcaſes enuring by way of Mitter le Eſtate, alſo re- 
quire Privity, but not any Words of Inheritance, 365. 
A Releaſe by one Parcener of Rent made to another, 
whoſe Eſtate therein is ſuſpended by her marrying the 
Tertenant, paſſes the whole Eſtate of the Reſeaſor 
not withſtanding ſuch Suſpenſion, 366. A Releaſe by 
one jointly ſeiſed with Husband and Wife, made to ei- 
ther of them, transfers the Moiety of the Releaſor to 
ihe Releaſce, 278, 279- 

Ce 2 A Re- 
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A Releaſe by a Jointenant to one of his Companiong, N 


enures properly by Way of Mitter le Eſtate, and the 


Releaſee is in the Per by the Releaſor, and ſubje& to 
his Charges, Sc. 271, 278. See Fointenants E. A Re- 

leaſe to all of them, enures partly by Way of Miter © 
Eſtate and partly by Extinguiſhment, for the Relealecs | 
ſhall be ſuppoſed to be in from the Feoffor ; 271, 29; 
By ſuch Releaſe, a ſuſpended Right, &c. in the Re- 


lea ſor, ſhall be * 279, 375, 361. 


Releaſes enure by Way of Extinguiſhment only a- N 
gainſt all Perſons, when the Releaſee cannot have the 
Thing releas'd. Being generally made, they extinguiſh |} 


the whole Eſtate of the Releaſor, 375, without any 


Words of Inheritance, 14, 375, tho' the Eſtate of the 


Releaſee were but for Life, 356, or ſuſpended, 574, 


yet they may be ſpecially limited for Life or Years, 


See D. 
375 3 


A Releaſe of Actions real and perſonal, bars all ſuch | 


as are mix'd by the Common Law, 383; but it is no 
Bar to any Writ of Execution, 385, except a Scire fa- 
cias, 382, nor does it make a Re-entry into Land or 
Re-taking of one's Goods unlawful, 383, nor can any 
ſuch Releaſe be pleaded to an Appeal of Felony, as 
a Releaſe of all Actions or Appeals may, 384: A Ro- 
leaſe of Actions real cannot — pleaded by any but 
the Ten't of the Land, 383, except the Diſſeiſor be- 
ing Pernor of the Profits, who by the Statute is made 
liable to a real Action, 384. A Releaſe of Actions 
perſonal diſcharges all Cauſes of ſuch Actions, 380, 
388, and an Attaint, & Audita Ouerela, 388, and « 
Bond to pay Money at a Day to come, 388, bur not 
a Rent or Annuity before it is due, 389, or Covenant 
before it is broken, 389, or a Writ of Error to reverſe 
an Outlawry on an Original, 385; a Releaſe of the 
Debt, Ec. 2 an Execution, 121, 387, 388. A 
Releaſe omnium Loquelarum or Querelarum, has the 


ſame Effect as a Releaſe of all Ations ; but a A 
0 
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F of all Demands or Claims, is of all other the moſt ex- 
tenſive, 388. Sec Executors, Fointenants D. 


Relief. 

On the Death of a Ten't in Socage, ſo much as the 
annual Rent amounts to, is due to the Lord for Re- 
lief, and may be diſtrained for preſently, 142, unleſs 
it be of ſuch a Nature that it can't be had but at a 
particular Seaſon, 143; but it is faid not to be due of 
a corporeal Service, 143. On a dia junctive Reſeryation 
of two Things, Relief of either of them may be paid 
by the Heir at his EleQion, unleſs he have made De- 
fault, 143, 219. 

The Relief of a Kr.'s Fee, Barony, Sc. was the 
fourth Part of the yearly Revenue, 114, 131. It could 
not be taken in licu of Wardſhip, nor could both of 
them be due from tne ſame Heir, in reſpe& of the 
ſame Land, 132. See Biſ»p and Executors. 

Remainder. © 

A Remainder limited by Deed ought to veſt in the 
Party to whom it is given, when the Livery is made 
to the particular Ten't, unleſs ic be given on a Contin- 
gency, in which Caſe it muſt paſs from the Leſſor pre- 
ſently, 482, 483, and regularly veſt in the Party during 
the particular Eſtate, 395. 

A Limitation of a Remainder to the right Heirs of 
a Donor or Leſſor, 31, 32, or to take Place on the 
Alienation of the Leſſor's Reverſion, c. is void, 484. 
Alſo no Grant of Lands or Warranty can enure by 
Way of giving a Remainder without a 1 E- 
ſtate, 483; and where both of them are by bad Title, 
the Deveſting of the particular Eſtate deveſts the Re- 


mainder out of King or Subject, 3 30, 45; : Vet in many 


Caſes a Remainder once veſted may ſubſiſt after the 
particular Eſtate is ceaſed, 395: And where a Re- 
mainder is by good Title, and the particular Eſtate 
by a bad one, this may be defeated, and that ſubſiſt, 
395, 396. Bur you can in no Caſe deyeſt a Rever- 
ſion or Remainder without defeating the particular 
Eſtate, 422; conſequently a Confirmation of the for- 
Ce 3 mer, 
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mer, is a Confirmation of the latter, 394, 395. Nei. 
ther can you recontinue or be remitted to the parti- 


cular Eſtate, without recontinuing the Rema inder, S. 
unleſs the Right to the Remainder be barr'd, Sc. 


395. 453. 


The Execution of the firſt Eſtate executes the Re- 
mainder, 454. Execution of a Judgment got by a 
particular Ten't, may in many Caſes be ſued by him : 


in Remainder, 338. 


If there be Ten't L. with Remainder over, Ten't L. 
may vouch as Aſſignee, and he alone is Ten't to the 
Lord's Avowry, 412, 413: And at Law if he had lot 
by Default, he in Remainder had no Remedy, 315, 316. 

He, who 1s not Party to a Decd or Fine, can take no | 
unavoidable Eſtate, but by Way of Remainder only, | 


449, 450- | 
Remitter, 


Wherever one has a defeaſible Eſtate of Freehold. : 
343, in Deed or Law, 459, in his own or autre Droit, © 
447, either by AQ of God, as Succeflion, 456, or De- 
ſcent, 460, or any AQ of his own for which he is not 
chargeable with Folly ; as Purchaſe, 443, 446; or Re- 


entry by Force of a Condition, 288, during Infancy, 


443, 446, or Coverture, 448; ſee Baron and Feme E. or 
by Livery on a joint Deed of Feoffment made in the 
Abſence of the Party, 406; or by Execution of a Re- 
mainder veſted in him by a Conveyance to which he 
is no Way Party or agreeing, 459; either as to the 
whole or Part of the Land, 446, to which he has an 
ancient Right, either at the Time when ſuch new E- 
ſtates come to him, or after, 443, he ſhall be adjudged | 
in of the ancient Right, 443, and the latter Eſtate, 
whether gained by Diſſeiſin or Diſcontinuance, or Ne- 


covery in a falſe or feigned Action, 460; and all In- 
cumbrances, 443, and Conditions, 459, thereto annexed, 
either by the Party himſelf, or others, are abſolutely 
defeated, notwithſtanding the Infaney or Coverture, 
443, Sc. 457, of the Party who has Right to any lat- 


ter Eſtate. 
But 
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But one who has a bare Title of Entry, 443, or a 
Right without an Action, 445, 454, or an Action with- 
out a Right, 445, or a Right to an Entail bound by a 
collateral Warranty, 453, or à lineal Warranty and 
Aſſets, 498, ſhall not be remitted, neither can one be 
remitted by Force of an Eftate veſted in him by Ope- 
ration of the Statute of Uſes, 454. | 

He who has a Right of Entry, taking any Eſtate in 
the Land, muſt be remitted, yet he may be concluded 
by Matter of Record, or by Indenture to take Advan- 
take of it, 464, $4. One Jointenant may be remitted 


| without the other, 464, 465. See Appendance. 


Nent. 


Rent is not due till the Profits are receiv'd, 214, 
389, and is loſt by an Eviction of the Land before the 
Day of Payment, 285, and needs not be tendered any 
where but upon the Land, 161, 298. 

Any Rent by which Land is holden, whether of the 
Lord of the Fee, or of a Reverſioner, is called a Rent- 
Service, 214, and is diſtrainable in reſpe & of the Feal- 
ty incident thereto, 135. A Rent reſerv'd on any 
Conveyance at this Day, by which the Whole Fez 
paſſes, or granted bv the Ten't of Land with a Clauſe 
of Diſtreſs, is called a Rent-Chatge, which if it be 
created by an expreſs Grant of Rent out of Land, the 
Grantee has his Election to take it as a Rent or An- 
nuity, 216, 222, if there be no Proviſo to the contrary, 
221, See Annuity and Election, A Rent reſerved on 
ſuch Conveyance, or granted by a Ten't without ſuch 
Clauſe, is called a Rent-Seck, 215, for which there is 
no Remedy without an actual Seifin, 246. See Seiſin. 

A Rent reſerved on a Leaſe W. or other Rents to 
which a Diſtreſs is annex'd by the Equity of the Law, 


without Fealty, are called Rents diſtrainable of com- 
mon Right, (214. Sce Diſtreſs and Fealty.) An entire 


Rent cannot be a Rent-Charge as to Part of the Land, 
£ as to one Grantee, and a Rent-Seck as to the other, 

ut it may be a Rent-Charge for Life, and a Rent- 
Ce 4 Seele 
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deck after, 223, 224 A Rent-Service may become 
Seck, by being expreſly ſevered by Grant from the 
Seigniory or Reverſion, 229, or by the Lord Para- 
mount's Purchaſe of the Tenancy, 231; yet if it were 
Part of a Manor before, it ſtill continues ſo, 230. 


Rent may be reſery'd by Decd-Poll, 216, as well as 
by Indenture out of a corporcal Inheritance, 73, by 
any Conveyance which paſſes an Eſtate, but by K. only 
out of a Thing incorporeal, 73, 216. It can be reſerv'd 
to none but che Leſſor, 74, 300; and in a Leaſe by two, 
ſo far as the Eſtate is derived from either of them, 
ſo far ſhall the Rent enure to him, 300. Hence it is, 
that Rent reſerved to one Jointenant without Indenture 
on a Leaſe by Two, ſhall enure to both, 74, 277, 
278, 300: Yet if the Ten't of Land and a Stranger 
join in a Feoffment rendring Rent, and the Feoffec 
grant that they may diftrain for it, both may diſtrain, 
becauſe both are Parties, 300. Rent generally re- 


— Mu TE A 
8 


ſerved, enures as the Reverſion does, 73; but Rent 


reſery'd ſpecially to the Leſſor or to him or his Heirs, . 
p ie 


determines by his Death, 74, 151. A Reſervation to 
the Heirs, excluding the Leſſor is void, 151; but a 


Reſervation of 205. 19 him, of a Pound of Cummin 


to them, 1s good, 300. 


A Rent-Service ſhall be apportioned by a Purchaſe | 


of Part of the Land by the Lord or Reverſioner; but 


if it be ſuſpended in Part by his Wrong, it is ſuſpend- | 


ed in the whole, 224, 225. A Rent-Charge is wholly 
extinguiſhed by the Grantee's Purchaſe of Part of the 
Land, 225; yet it may be extinct, or ſuſpended for 
Part by Act of Law, 226; alſo it may be divided by a 
Grant of Part thereof, or releaſed for Parr, 225; and 
if it wholly determines as a Rent without any Default 
in the Grantee, the Law gives a Writ of Annuity, 
but not where it is apportioned only, 226. If Part o 
Land out of which a Rent is granted, be evicted by 


Title paramount, either in a Grantee or a . 
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the whole ſhall iſſue out of the Reſidue, 227, 229; But 
if Part of Land be evicted, out of which a Rent in- 
cident to a Reverſion is reſerved, the Rent ſhall be ap- 
portioned, 227, 228: Any Rent created by Grant is 


| deftroyed by Cancelling the Deed, 409. 


D. 
At this Day Ex'ors, Sc. may recover Arrears of 
any Rent due to Teſtator, 250: And a Leſſor L. may 


N have Debt for Rent, 72. See Diſſeiſins, Grants, Leaſes 
and Seifin, | 


Replevin. 
Replevin is either by Writ or Plaint, 220. It muſt 


| be brought by one who has an abſolute Property in the 
Coods, and cannot be brought by Two who have ſe- 
J vcral Properties in them, 220. 


Replication. See Plead:ng. 
Reſceit. Sec Baron and F:me C. 


Reſcous defined, 246. 
An innocent Perſen arreſted for Felony, without a 


| Capias, may reſcue himſclf, 247, 248. Cece Diſtreſs C. 


Reſervation. See Exception and Rents B. 

Any Thing foreign or domeſtick, 142, lying in Ren- 
der, Office or Attendance, may be reſerved on a Leaſe, 
Oc. 214. 

On a Feoffment at Common Law, or Gift T. at this 
Day, if no ſpecial Tenure be reſery'd, the Ten't holds 
by the ſame Services by which the Feoffor or Donor 
held, 33. | 


Reſponſalis, 193. 
Retraxit, 211. 


Never ſion. 

A Reverſion is the Refidue of the Effate left in 
him who makes a particular Eſtate, 31, 32. It is al- 
ways attended with Fealty, as an inſeparable Incident, 
:15, being generally granted, it carries the Kent, &e. 

Ce 5 toge- 
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together with ir, but a general Grant of Rent paffes 
not the Reverſion, 231, 418. 


Where but one particular Eſtate paſles in a Gift or 


Leaſe, there is but one Reverſion, 33: But where the 


— 1 Eſtates are ſeveral, there are ſeveral Rever- 
1 


ons alſo, 267, 268. By the Severance of the Freeheld 


of a joint Eſtate, the Reverſion is ſevered, 277. 


Revocation. 


Conveyance operating by the Statute of Uſes, 324, 325: 


* 


Being reſerved to one from whom the Eſtate paſſeth, 
it may be extinguiſhed by Releaſe, Fine, or Feoft- © 


ment as to the Whole or Part of the Land, 303, 325. 


an; 


A Power of Revocation can be reſerved only on 2 


* 
* 


5 


The ſame Conveyance may revoke the old Uſes, and 


limit new, 325. 
Ripht. 


veſted, 414; yer in ſome Conveyances it includes the E- 
ftate in Eſſe, 441; and in a Releaſe it extends to a Ti- 


tle, &c. 352, 442. 


4 
5 


The Word Right is proper where an Eſtate is de- 


4 


4. 


A bare naked Right cannot be transferr'd at all by 


any Act of a Subject, 354 And if a mere Right, to- 


L 


gether with a wrongful Poſſeſſion, be transferr'd by 


Releaſe or otherwiſe, it is defeated by defeating of the 
Poſſeſſion, 354, 355. Yet a naked Right veſted in one 
by Act of Law, being coupled with a wrongful Poſſeſ- 
on, continues after the Poſſeſſion is defeated, 355: © 
By 32 H 8. 9. He who buys or ſells a — gg Right ? 


to Land, whereof he has not been in Poſſeſſion a Year 
before, forfeits the whole Value thereof, 473. 


Writ of Right. 

A Writ of Right is not maintainable without a Sei- 
fn, which if it be not found in the Time of the King 
wherein it is aledged, the Demandant may be barr'd, 
390; yet in ſome Caſes it may be ſupported by a de- 
feaſible, 377, and even by a wrongful Poſſeſſion, 577 | 
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It lies not for one who has a Right of Entry, where 
another has the mere Right of the Land, 373, 383. 
The Oath of the Jury in a Writ of Right is abſolute, 

383. Where one Writ of Right may be jointly brought 
by Two, 432. | | | 

Riots and Routs, 343. 

Scire facias, 387, 468. See Execution. 


Seiſin. 

The actual Poſſeſſion of Lette Y. or Guardian is the 
actual Poſſeſſion of the Freeholder, 22. K. 's Seiſin for 
a Contempt is the Poſſeſſion of him in whoſe Right 
he ſeiſed, 334. | 

An Attornment to a Grant of Rent gives a Seiſin in 
Law, and Payment of any. Thing in the Name of Sci- 
fin of the Rent, gives an aQual Seiſin to maintain an 
Aſſiſe, yet it ſhall not be aba ted our of the Rent, 246, 

16. 
X Guardian in Chivalry was poſſeſſed of the Ward- 
ſhip of the Body, but not of the Land withour Seiſure, 
56 See Freehold, Entry, Diſſeiſin, Poſſeſſion, Curteſy, 
Dower A. Heir D. | 

Serjeanty. 

Ten'r by Grand Serjeanty is one who holds of K. by 
ſome ſpecial Service to be per'onaly perform'd to K. 
314, 161; which if it be to be done to the Perſon of 
K. himſelf cannor be performed by a Deputy without 
Licence, nor in many Caſes by an Infant, Woman, or 
Gentleman under the Degree of a Knight, 162. 

Ten't by Petit Serj-anty is one who holds of K. by, 
rendring ſomething yearly touching the War, 163, 


Services. 

Entire Services are multiplied by a Stranger's Pur- 
chaſe of Part of the Land; but if they are valuable, 
and not pro Bono Publico, they a re extinct by the Lord's 
Purchaſe of Part, 218, 229. Services incident to- 
a Tenure are not diſcharged without ſpecial Words, 
$07. A Tenure dy corporal. Service, _—_ the 

| cn't 
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Ten't to ſeek the Lord, if he be in England, but not 
to make a ſecond Tender thereof, after a Refuſal of 
the Firſt, unleſs the Lord had firſt requir'd it and been 
refus'd, and Rent needs not be tendered but on the 
Land, 161, 297, 298. Sce Meſnalty, Tenure, Serjeanty, 
Fraliy, Homage and Villain, | 
Severance, 212. : ; 
Simony, 177, 178. See Adrocuſon Co 
Socage. Sec Guardian C. Relief and Bailiff 
Nö Statute. | 
What is a Statute ſhall be determined by the Judges, 
150. The Aſſent of K. Lords and Commons, to what 
is entred on the old Parliament-Rolls, ſhall be intend- 
_ ed, tho' it do not expreſly appear, 150. 


F 


Every one is a Party, and preſum'd to conſent to 


an AR of Parliament, 146, | 

General Words in a Statute ſhall be intended of a 
lawful Act, 487; one Part of a Statute ſhall be ex- 
pounded by another, 487; Caſes within the Meaning 
of the Words of Penal Statutes, arc within the Pur- 
view thereof, 91. See King, Fee D. and Expoſition. 

| Steward. 

How he may forfeit his Office, or be diſcharged 
thereof, 321. Sec Offices, A Steward of a Court-Bar.n 
may be retain'd by Farol, 108. | 

Stra 180, 282. 

| Sofferance 102, 362. | | 

A Surrender which may be either abſolute or con- 
ditional, 409, is the yielding up of a particular Eſtate 
leſs than an Inheritance to him, in the immediate Re- 
verſion or Remainder, 433, of an Eftate of Inheritance, 
or for Life, 59, by which the Eſtate ſurrendered is ab- 
foturely drown'd as to the Parties themſelves, but till 
ſubſiſts for the Benefit of Strangers, 271, 434; 435- 
A Grant by a Leſſee of Two Jointen'ts, made to one 
of them, enures to him alone, but a Surrender to one 
cnures to both, 278. | 

An Intereſſe Termini can't be ſarrendered by Deed, 
434 Sec Cotybolds B. 

| Survivor. 
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Surviv:y. See Fointen'ts. 
Suſpenſion. Sce Extinguiſhment. 

Where a Seigniory is ſuſpended but for Part of the 
Eſtate, it continues in Being as to the Right, and may 
be granted over, if it were ever in eſſe in the Grantor, 
415. See Conditiens B. 

Tail. See Fee, 


| Tenant. 
The Force of the Word, 1. See Ee and Leaſes. 


Tender, Sce Conditions D. and Services. 
Tenement, 7, 28. 


Tenuve. 

All Land is holden mediately or immediately of the 
Crown, 1c9 ; but the ſame Land cannot be holden 
immediatety of ſeveral Lords, nor can it be holden of 
dne Lord by Guarding the Caltle, or doing Suit to 
the Manor of another, 131, 230. See Meſnalty and 
Services. 


Term of Tears, Signification thereof, 69. 
Time, Computation thereof, 207, 208. 


| Title, 352, 442. : 
In many Caſes, Perſons having one Title, cannot 
prejudice one another, as Strangers may, 331» 


Town, 174. 
Trenſon. See Acceſſory and Eſcheat. 


Treſpaſs. 

No Action of Treſpaſs lay at Common Law, without 
an aQtual Poſſeſſion, 102; for a Treſpaſs by Two, the 
Action may be joint, or ſeveral, at the EleQion of the 
Plaintiff, and may be barr'd by a Releaſe to either of 
them, 320. 

Trial. 3 

When two Matters are pleaded, and the Trial of 
one will end the Whole, that ſhall be tried Firſt, 188. 
See Certificate, Iſue, Fury, Venue, and Verdi. : 


Tythes, 


The INDEX 
Tytkes, 244, 245. 7 
Value of, Marriage, 61, 130. Sce Guardian B, 


Venire E&P Venue. 
A Venire may be from a Pani, but not from a Street 


named in the Record, 186; at his Day, in Civil 


Cauſes, all Venires ſhall be De Corpore Comlxstils, 187. 


The Iſſue of Non conceſſit on Letters Patent Mall be ; 


tried where the Land lies, 187. 


| Verdict, 

A Verdict uncertain, or finding leſs than the Iſſue, 
is wholly void, a Verdid finding more js void only 
for the Surplus, 316, 317. It cannot be altered aficr 
it is recorded, 317, but ſhall be intended to be true, 
till it be reverſed by Attaint, 361. 

A privy Verdict may be given in civil Cauſes, not 
in criminal, 318. See Iſſue, Fury and Venire. 


” Feroe, 108. 
Veſtura Terre, 6. . 


Villein, 

The Service of a Villcin is uncertain, 174. Any 
eeriain Intereſt purehaſed by him, 174, not being a 
bare Choſe in Attion, 174, 177, may be veſted in the 
Lord by Entry or Claim, if not aliened before, 176, 
177- He ean bring no Action in his own Right againſt 
the Lord, except in Appeal of Death or Rape, 185, 
192; yet the Lord ſhall be fined at K.'s Suit for maim- 
ing him, 19% | . EE 

Every Villein is either Regardant or in Groſs, 178, 
whereof the latter may be either by Preſcription, 178, 
or by a judicial Confe ſſion in a Court of Record, 184; 
the firſt is by Preſcription only, 178. The Children 
follow the Father by our Law, 114. 

A Villein is infranchiſed by the Lord's bringing an 
Ad ion againſt him, or by his giving him any Intereſt, 
2a Reſpe ct whereof he may bring an Action againſt 
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the Lord, 209, 210; a Nief is infranchiſed by Mar- 
riage during the Coverture, 43, 208. 
A Freeman may hold by Villein Service, 174, 175, 


213. 
: Viſne. See Venue. 
Vigtor, 14), 439. 


Voucher. 

Voucher, which cannot be uſed in any Action where- 
Mm a Freehold is not demanded, except a Writ of 
Ward, 155, ts to, calling one into Court who is 
bound to Warrant the Land, 155; it binds the Land 
from the Time of the Voucher, Warrantia Charta; from 
the Time of the Writ, 157, 158. f 

No Voucher, except that by Force of Homage Aun- 
ceſtrel, binds the Heir as to any Lands, except thoſe 
which deſcended from the Anceſtor who created the 
Warranty, 157, and whereof the ſame Anceſtor was 
actually feis'd, 328; for Proceſs in Voucher, ſee 155; 
for other Matters, ſee Warranty A, H, I. 


Uſe defined, 363, 364- 

It may be either railnd by Tranſmutation of the. 
Eſtate, or out of the Eſtate of the Owner of Land, 
363; but cannot be limited on a Gift in Tail, 27. 

On a Feoſfment without valuable Conſideration, fo. 
much of the Uſe as is not diſpoſed remains in the 
Feoffor as his antient Ule, 33. | 

The Privity betwixt Ceftuiq; Uſe, and his Feoffecs 
being once wholly diſſol ved, cannot be revived again 
without a new Feoffmenr, 159, 287. 

There carinor be two Uſes in the ſame Land in eſſe 
at once, 364. See Baſtard and Deviſes. | 


Uſerpation. See Advoryfon D. 


| W. 
Wager of Law, 390, 394» 
Wale, 180, 282. 
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Waver of a Title, 451, 487. 
Waiviata, or Woman outlaw'd, 184. 


Ward. 

Where the Anceſtor was Ten't by Kt. Service and 
the Land came to the Heir by Deſcent, or by Force 
of a Condition, 122; the Lord had a good Title of 
Wardſhip, unleſs he had releaſed the Seigniory, 121. 


See Guardian B. 


Warranty, 
= A. p 

Warranty is a Covenant real annex'd to Tenements, 
which bars a Man to demand them himſelf, and aiſo 
binds him to yield others to the Value of thoſe which 
ſhall be evicted by a former Title, 465, 466. 

It may be anncx'd to any Conveyance, transferring, 
creating, or extinguiſhing an Eſtate, 469, 477, in @ 
Thing corporeal or incorporeal; and alſo to a Re- 
leaſe, &t. made by one who was never ſeiſed, but in 
that Caſe the Voucher may be counterpleaded, and it 
is a Queſtion, whether an Aſſignee can rake Benefit 
of it, 476. 

Where an Eſtate granted may be encreaſed on a 
Contingency, the Pony may be encreaſed with it, 
483, 434. Ic ſecures againſt all Incumbrances ſuſpended 
or diſcharged when ic was made, 469, 496. 


B. 


Warranty deſcending on an Heir is either lineal, or 
collateral, or commeneing by Diſſeiſin. 
Warranty lineal is that which deſcends to an Heir, 
who poſſibly might have claimed the Land itſelf, as 
Heir to the ſame Anceſtor who made it, 475. 
Warranty Collateral is that which deſcends to one 
who cozld no Way derive his Title to the Land from 
the Anceſtor who made it. As where my Father diſ- 
ſeiſes me, and makes a Feoffment with Warranty, 
475, or my Uncle, 458, or younger Brother, 475, 
Rcicaie 
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Relcaſe with Warranty to a Diſſeiſor, or Diſeontinuee 
of Land whereof my Father was ſeiſed, or my elder 
Brother, &c. being Donee in T. or Leſſee L., with a 
Remainder to me, 467, makes a Feoffment with War- 
ranty, 480. A Warranty made by a Parcener of Lands 
in T. on a Feoffment of the whole Land is collateral 
to the Siſter as to one Moiety, and lineal as to the 
other, 479. But a Warranty by a Donec in ſpecial 
Tail is lineal to the Iſſue for the whole Land, 480. A 
Warranty by Donee taking by a Limitation to him 
and the Heirs Male of his Body, with a Remainder 
to the Heirs Female of his Body, is lineal to the 
Daughters, as well as to the Sons, 482. 


A Warranty is ſaid to commence by Diſſeiſin either 


where the Conveyance to which it 1s annexed works a 
Diſſciſin, 469, or a Diſſeiſor preſently af:er the Diſ- 
ſeiſin makes a Feoffment with Warranty, 469, 474, 
Or a Diſſeiſin or Abatement, Sc. is made with Intent 
to make a Feoffment with Warranty, 469, 474. 


C. 


A bare Warranty cannot enlarge an Eſtate, 493, 
but at Law every lineal or collateral Warranty, do- 
ſcending on a Subject, 27, 475, being Heir of him that 
made it, 470, Was a Bar to his Demand of the ſame 
Land in his own, 475, or his Wife's Right, 467, and 
„ Warranty made by a Woman before the Coverture 
will rebut the Demand of the Diſſeiſee marrying her 
afterwards, 467. Ten't in ſpecial Tail has Iſſue two | 
Daughters, A. and B, whereof A. 1s inheritable to 
the Entail, and B. is not, a collateral Warranty de- 
ſcending to them both, bars B. for the Whole, 479, 
480. But a Warranty commencing by Diſſeiſin is no 
bar to the Heir, whether the Wrong were done imme- 
diately to him or not, 469. 

Father and Son are Jointen'ts L. with Remainder 
e the Son in Fee, the Father aliens the Whole with 
Warrafty, and dies, the Son could never be barr'd 
but for a Moicty, 470. D 
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By Glouctfter 6. The Warranty of a Ten't by Curte- 


ſy without Aſſets is no Bar to the Heir's Demand of the 


Land of the Mother, 466. Yet if rhe Alience confeſs 
the Demandant's Title, and pray the Benefit of the 
Statute, 468, and atrerwards Aﬀers deſcend to the Heir, 
the Alienec ſhall by Scire facias be reſtored to the 


Land, which was recovered from him, 468. 


By 11 H. 5. 20. No Warranty of a Ten't in Dower, 
479; and by 4 & 5 Anne 16, No Warranty of any 
other Ten't L. is any Bar to the Heir, 467, 468. 


By W. 2. lineal Warranty without Aﬀers is no Bar of 
an Efate T. 480, and by 4E 5 Anne 16, collateral 
Warranty made ſince that Statute by one who has no 
Inheritance is wholly void as to the Heir, 436. 


E. 

Warranty may bar a Right, which was not in tlie 
Heir at the Time when it deſcended, 475, 495, but it 
ſhall never bar any Eſtate which was not deveſted, and 
rurned to a Right at the Time when the Warranty 
was made, 495 ; neither ſhall ir bar a mecr Title of 
Entry, 496. | | 

| Notwithſtanding it can't be pleaded in Adions which 
Leſſee V. may have; yet if the Frechold come into 
Queſtion, it may be pleaded, 497. 


9 F. 


Tr always deſcends to the general Heir at Law, 17, 
426, 494. See Heir B. and never bars the Action of a 
ſpecial Heir, 426, 494, yet in. ſome Caſes it makes 
him liable to be vouched together with the Heir at 
Law, 481. | 
G. | 

It binds the Right whilſt it continues, and will make 
a good Title in Aſſiſe, 476, but it gives no Right, 
469, therefore, if ic be determined by Releaſe, either 
expreſs by Deed, 498, or implied in Law, (as 1 


* 


e 
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the Warranty regrants the whole Eftate to the War- 


) rantor, 497) or by Defeating the Eſtate warranted 
by Force of a Condition, 414, or by the Expiration 
of the Time for which ir is granted, 493, or of the 


particular Eſtate, whether in Tail, 493, or for Life, 


; 494, to which it was annexed, or by the Eſchcat of a 
4 Seigniory granted with Warranty, 500, the Right re- 
1 VIVES. 


H. 


Civil Law binds every Seller to warrant the Things 
ſold by him, Common Law does not, without a War- 
ranty in Deed or Law, 147. 

An expreſs Warranty may be general or ſpecial, 158, 
cannot be created by Will, 490, nor by any Word in 
a Deed or Fine except Warrantizo, 496. 

But a Warranty in Law is implied in every Convey- 
ance of a Chattel real by the Words Grant or Demiſe, 
488, in a Feoffment by the Word Dedi, 488; in a Leaſe 


or Gift rendring Rent, 489; in Endowment, 489; Ex- 


change, 261, 490, Partition, 261, 490; Homage Aun- 
eeſtrel, 155, 490; and in many Caſes is not deſtroy d 
by an expreſs Warranty, 489. 

The Warranty in Law implied in an Exchange bars 
the Iſſue, having entred into the Lands taken in Ex- 
change, 490; alſo a Warranty implied in a Gift or 
Leaſe by Ten't T. rendring Rent, 489, bars the Iſſue 
having accepted the Rent, 70, 451, but not otherwiſe 
without other Aſſets, 490. 

The Warranty implied in Exchange or Partition, 
491 ; and alſo an expreſs Warranty binding particular 
Lands, gives not an Execution in Value of Lands in 
general, 158. See Voucher. 


In all theſe Caſes, except that of Homage . vnee- 
ſtrel an Aſſignee claiming under the Warranty, 497, 
may rebut, 490, and the Aſſignee of a Leſſee _— 

| | | ent 
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Rent, may both vouch and rebut the Leſſor and his ba 
Heirs and Aſſigns, 489; but neither the Heir of à f ſo 
Feoffor can be vouched, nor can the Heir or Aſſignee m. 
of a Feoffee vouch by Force of an expreſs Warranty, w. 
unleſs they be named, 491; Yet in ſome Caſes where 
one loſes by AQ of Law a Warranty annexed to a Feoff. br 
ment made to him, he may vouch the Feoffor of his 4 
Feoffor by Implication of Law, 492, 498. An Aſſignee 
by Deed or Parol, 493, of Part of the Land may I 39 
vouch, and ſo may an Aſſignee of Part of the Eftare, L. 
with a Remainder over, 492; but none ſhall youch as T. 
Aſſignee who comes in by Wrong, and not in Privity i to 
of Eſtate, 493; nor can any Man vouch as Aſſignee to 91 
himſelf, 493, 497: Vet in — ſpecial Caſes, one may I V! 


youch himſelf together with another, 497. ve 
Infant in Ventre ſa Mere cannot be vouched alone, - 
499. | 
K. D 

| | hi 

Wherever a Pee is warranted, tho' but for Life, « in 
Fee ſhall be recovered in value, 488. T 


There can be but one Recompence in Value on F vi 
one Warranty in Reſpect of one and the ſame Eftate, I St 
bur in Reſpe& of divers Eftates there may be ſeveral, 

156, 400. See Voucher, for Warranty between Jointe- E 
nants; See Fointenants E. or 


Wa ſte. tr 


There was no Remedy at Law againſt a Leſſee IL. V 
or Y. doing Waſte, 90. An Action of Waſte can in no IF cc 
Caſe be brought by one who has not an immediate p. 
Inheritance adually veſted in him at the Time of the C 
Writ, 90, 95, 456; for if there de an intermediate N 

emainder or B.evyerfion for Life in any one, 96, 365, 
except che ſame Perſon who did the Wrong, 39), or  * 
tte Reverſion be granted but for Years, 96, no Ac- If C: 
tion of Waſte lies, and if the Inheritance determine, 

hanging 
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hanging the Writ, the Action fails, 94, 382: Yet in 
ſome Caſes, one who has no Inheritance veſted in him 
— join in it for Conformity, and recover the Place 
waſted, but not Damages, 60, 93, 94. 

He to whom a Remainder is granted by Deed cannot 
bring an Action of Waſte without ſhewing the Deed, 
418. 

An Action of Waſte lies not againſt a Ten't T. apres, 
39, or Ten't by Execution, 97, but it lies againſt any 
Leſſee L. or V. 90, or ſpecial Occupant, 96, bein 
Ten't at the Time when any Act is done or faffered 
to the Diſheriſon of him in Reverſion or Remainder, 
91, 456, by the Ten't himſelf or a Stranger, 95, not- 
withſtanding ſuch Ten't were an Infant, or Feme Co- 
vert at the Time when the Waſte was done, 95, or 
his Eſtate be afrerwards defeated by a Re-entry of tho 
Grantor for a Breach of a Condition, 96. 

Yet it lies not againft any one _ a Tenant in 
Dower or by Curteſy, 94, 417, who had aſſigned over 
his Eſtate, and had neither Right nor Title remaining 
in him at the Time when it was done, 456, unleſs a 
Ten't L. or V. after an Aſſignment take the Profits, in 
which Caſe an Action of Waſte lies againſt him by the 
Statute, 97. 

It cannot be brought by an Heir, Succeſſor, or 
Executor, for Waſte done before their Time, 94, but 
only for the Sake of Conformity, 94; nor againſt the 
Lord for Waſte done by his Villein before his En- 
try, 96. 

4 Clauſe to have Land without Impeachment of 
Waſte enables the Leſſee to cut down Timber, and 
convert it to his own Uſe, but the Clauſe without Im- 
peachment by Action of Waſte, does not, 30). A 
Clauſe, that if Waſte be done, it ſhall be redreſſed by 
Neighbours is void, 3. : : 

A Leſſee may juſtify the felling of Timber to repair 
a Houſe where he is not compellable to do it. 97, See 


Conditions M. Evidence, and Quod ei deforceat. 
| Way 


* 
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ougbt to be proved by Two or more, 10. 


We INDEX 


Way, 101. 
Wil. See Deviſe. 


Witneſs. 

No Exception 1s good againſt a Witneſs, (unleſs where 
he is join'd to 32 9) which does not prove him 
either to want Diſeretion, or to be an Infidel, or in- 
famous, 9, or a Party intereſted in the Cauſe, 9, (as 
where a Party to an uſurious Contra@ ſues the Ulurer, 


10) or under the Coverture of the Party, 10. 
Where the Trial is by Witneſſes, the Affirmative 


Writ. 
A Writ grounded on a Statute muſt purſue the ye 
Words, and the Count ſhall ſer forth the Specislty offi 


the Caſe, 90, 233. | 
Writ of Right. Sec Right. 
Year. and Day. 


How computed, 198, 342. In what Caſes the Time 
is preſcribed by Law, 198, 343+ 
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